
Subsequent Injuries to the
Same Member
By: Michael Verbic
Associate

On 8/6/20 she underwent open revision surgery on her right hand.
In December 2020, she underwent open revision surgery on her left
hand. In January 2021, Petitioner was released at maximum
medical improvement.

Petitioner testified that she experienced soreness in both hands as
well as fatigue. The arbitrator awarded 22.5% loss of use of her right
hand and 20% loss of use of her left hand. The arbitrator then
applied a credit from her prior settlement by subtracting the prior
PPD settlement from the award, resulting in a net loss of 5% loss of
use for her right hand and 2.5% loss of use for her left hand. The
Commission affirmed and adopted the arbitrator’s decision and
the circuit court affirmed.

On appeal, the Appellate Court examined Section 8(e)(9) and
Section 8(e)(17) to reach its decision. Petitioner contended that the
phrase “such loss shall be taken into consideration” from Section
8(e)17 is ambiguous. The Appellate Court disagreed, citing Village
of Niles v. Illinois Workers' Compensation Comm'n, 2023 IL App (1st)
221617WC-U, 17. "By its plain language, section 8(e)(17) provides
that, for the permanent or partial loss of use of a specified member
for which compensation has been paid, the loss shall be deducted
from any award for a subsequent injury to the same member. It is
the prior loss that is subtracted from the award for the subsequent
injury."

The Appellate Court recognized that Section 8(e)(9) was revised
between the period of Petitioner’s initial injury and her most recent
injury. Petitioner was originally entitled to 205 weeks but was
subsequently entitled to 190 weeks after the amendment of the Act.
However, the Appellate Court noted that they cannot “add
provisions that are not found in a statute, nor may [we] depart
from a statute’s plain language by reading into the law exceptions,
limitations, or conditions that the legislature did not express.”
Schultz v. Illinois Farmers Insurance Co., 237 Ill. 2d 391, 408 (2010).
Since the legislature omitted the language in this section, the court
presumed that the legislature acted intentionally and purposely in
the inclusion or exclusion.

Ultimately, the Appellate Court affirmed the circuit court’s decision
and found that a credit for a prior PPD settlement must be
deducted from any award made for a subsequent injury to the
same body part.

May 2024 WWW.DL-FIRM.COM 1

Law of Case Doctrine Bars 
Re-litigation
By: Natalie Christian
Associate

In Dejarnatt v. Ill. Workers' Comp. Comm'n,
No. 5-23-0624WC, 2024 Ill. App. 735 (Apr. 4,
2024), the appellate court affirmed the
Commission's finding that calculating the
amount of PPD benefits owed to a claimant
required the deduction of a previous award
for an injury to the same body part. 

Petitioner filed an Application on 10/4/20
seeking benefits for her 2019 bilateral
carpal tunnel syndrome injury. She
previously received 17.5% loss of use for
both hands in a prior settlement. 

In Danley v. City of Chicago, the
Commission held that the “law of the case
doctrine” bars Petitioner from “relitigating”
the issue of causation for his right shoulder
in a second 19(b) hearing. 

Petitioner worked as a construction laborer
and claimed injury to multiple body parts,
including his right shoulder, after being hit
on the head by a floorboard while
inspecting a leak. The Arbitrator found that
Petitioner established causation for his
cervical spine condition but failed to prove 

causation for any right shoulder condition. Neither party sought
review. 

Thereafter, Petitioner alleged a worsening right shoulder condition
which culminated in a surgical recommendation. Petitioner wanted
to proceed with a 19(b) hearing. However, Respondent objected and
filed a Motion to Strike arguing that Petitioner was barred from re-
litigating the issue of causation previously decided. Respondent’s
Motion was denied citing Weyer v. IWCC’s determination that the
law of the case doctrine did not prohibit the litigation of new and
different legal and factual issues than those addressed in a prior
19(b) hearing. See 387 Ill.App.3d 297 (1st Dist. 2008). Respondent
sought review and the Commission remanded the matter to the
arbitrator for lack of jurisdiction. 

Over Respondent’s continued objection, a second 19(b) hearing
proceeded. Consistent with the Arbitrator’s prior reasoning, the
Decision found Petitioner’s current right shoulder condition was
causally related to the work accident, treatment had been
reasonable and necessary, and prospective medical treatment and
TTD were awarded. Respondent sought review. 

The Commission reversed and found that the initial 19(b) hearing
and Decision on causation of the right shoulder condition became
19(b) final when neither party sought review of the initial decision.
An immediate Hearing “shall be conclusive as to all other questions
except the nature and extent of said disability.” 820 ILCS 305/19(b).
Thus, the law of case doctrine prohibited Petitioner from re-litigating
the issue of causation for his right shoulder. 

Practice Tip:
Be mindful to include all issues at a 19(b) hearing to avoid preclusion from
litigation in any subsequent hearings.

Practice Tip:
Investigate prior claims using the IWCC website or ISO ClaimSearch to
determine whether petitioner suffered a subsequent injury to the same
member. From there, calculate the loss that should be deducted from the
award. 
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FIRM NEWS
Rich Lenkov Presents To NIU Law
Students
Rich Lenkov presented “10 Ways To Ruin An Interview” to Northern
Illinois University Law 516 students.
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Kirsten Kaiser Kus & Michael
Milstein 2024 CLM Presentations
Capital Members Kirsten Kaiser Kus and Michael Milstein
were panelists at the 2024 CLM Annual Conference in San
Francisco in April.

Michael presented To Test or Not to Test: Does It Really
Matter What Caused Workplace Impairment?

Kirsten presented Strategies to Undermine Employees
Prosecuting Workers’ Comp and Employment Claims at the
Same Time.

Kirsten Kaiser Kus Highlighted in New
Series
Kirsten Kaiser Kus was highlighted in a new series by
WorkersCompensation.com to honor women in the workers'
compensation field. The series is called "Celebrating the Unseen
Heroes of Workers' Compensation: A Prelude to Women's History
Month". Read full article here.

Brian Rosenblatt Editor-in-Chief 
Brian Rosenblatt is the Editor-in-Chief of the ABA’s Forum on
Entertainment and Sports Law Industries’ quarterly law journal,
The Entertainment and Sports Lawyer. One of the articles
previously published on the Music Modernization Act was recently
cited as authority by the 9th Circuit.

Rich Lenkov Radio Show
Appearances
Rich Lenkov made guests appearances on the John Williams
show, the Pete McMurray show, and The Steve Cochran Show
to discuss topics such as the conviction of Jennifer Crumble
and Donald Trump.

Natalie Christian 5k
Participation 
Natalie Christian participated in the Chicago Bar
Association’s 1st Annual 5K to celebrate their 150th
anniversary. 
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Watch Our Latest Webinar:

Deep Dive into AWW & Statutory
Law

Click To View

Recent Webinars
Beyond the Basics: Advanced Approaches to Workers'
Compensation Billing
Hidden Treasures Revealed Within the Illinois Workers'
Compensation Act & Rules
IL, IN and WI Workers' Compensation Liens & Subrogation
Recovery: There’s More Than Meets the Eye!
Bending, Flexing and Rotating: Defending Shoulder, Elbow, &
Wrist Claims
Eerie Lessons in Illinois Workers' Compensation
Tomorrow is Here: AI’s Impact on Claims
Common Mistakes in Defense Strategy
Illinois Worker’s Compensation - Back to Basics
Ask Us ANYTHING
Indiana Forms: Taking a Claim From Start to Finish
Breaking the Chain: How to Successfully Defend Causation
Claims in Illinois

If you would like a copy of our other prior webinars, please
email us at mkt@dl-firm.com.
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DL Webinars
Illinois Settlement Strategies

5/29/2024

Marcy Bennett & Taylar Young

REGISTER NOW!
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Welcome to the Team
Please join us in welcoming our new Indiana attorney
Matthew Hobson.

Downey & Lenkov also welcomes back Illinois attorney Kristin
Lechowicz, as she was previously with the firm in 2022.

Kristin focuses her practice on workers’
compensation defense. Her experience
representing both employees and employers in
workers’ compensation claims gives her a
unique perspective on strategizing and
resolving claims.

Mat concentrates his practice in workers’
compensation and general liability. He is a
dedicated attorney who provides unique
strategies and effective counsel to his clients.

Downey & Lenkov
Celebrates International
Women’s Day
We celebrated the remarkable women of Downey & Lenkov,
acknowledging their invaluable contributions of intelligence,
resilience, and unwavering determination to our firm.

https://www.dl-firm.com/attorneys/marcy-e-bennett/
https://www.dl-firm.com/attorneys/taylar-r-young/
https://attendee.gotowebinar.com/recording/8976709136590733569
mailto:mkt@dl-firm.com
https://attendee.gotowebinar.com/register/2205626261675492438
https://www.dl-firm.com/attorneys/matthew-e-hobson/
https://www.dl-firm.com/attorneys/kristin-e-lechowicz-2/


CONNECT WITH US

What’s SERMA®?
Sports & Entertainment Risk Management Alliance (SERMA®) is
the first risk management association devoted entirely to the
sports and entertainment industries. Our mission is to be the
world’s foremost resource for information and networking in the
sports and entertainment risk industries. We strive to provide a
respectful, transparent and inclusive dialogue where members
can share ideas, best practices and strategies in managing risk
and claims. Visit www.theserma.org for more information.

The SERMAPod

SERMA Webinars

SERMANAR II

SERMASIPS

Follow Us on Facebook, LinkedIn, X, Instagram, YouTube and
Subscribe to the SERMAPod. Want to be a member? Join us

today!
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Lunch With A Risk Manager

https://theserma.org/The-SERMAPod
https://www.facebook.com/theserma
https://www.linkedin.com/company/the-serma/
https://twitter.com/TheSerma
https://www.instagram.com/the.serma/
https://www.youtube.com/channel/UCsFb_kuXoD5W7_CL2TgIi9Q
https://theserma.org/The-SERMAPod
https://www.theserma.org/join
https://www.theserma.org/join
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Legal Face-Off

Legal Face-Off is a fast-paced, high energy
legal podcast dealing with the hottest issues of
the day. Rich Lenkov and Christina Martini
provide a point/counterpoint perspective on a
variety of breaking legal news topics.

“You've got an algorithm deciding
what it thinks should be there, even
though when, in fact, it may not
actually be there. And that's the
challenge in Washington. And that's
the challenge in general, because AI 
hallucinates what should be there
when that may not actually be
there.”

Jonathan Hak on AI
usage in court

proceedings
Criminal justice expert

Listen to the full episode here.

Want to be a guest on a future episode? Contact us.

RECENT TOPICS

RECENT GUESTS

Trump Trials
Abortion legislation
OJ Simpson’s Estate
Squatter Rights
SCOTUS

Larry Disparti
John Di Domenico
Alan Dershowitz
Alderman Bob Fioretti
Gloria Allred

Crumbly sentencing, Florida squatter
prevention, AI usage in court proceedings,
possible Justice Sotomayor retirement, & much
more

Bekman on the Key Bridge collapse, Ford on the
Trumpification of political figures, Blumencranz
on NY squatter prevention, Wiltfong on moving
from the Daily Show to the Law, and much more

Colorado ballot, Rust armorer, Crumbley trial &
much more

Wheaton on Trump NY Ruling, LeRoy on
Dartmouth Ruling, Mugshot Girl, and much more

Legal Face- Off’s Legal Grab Bag 
CONNECT WITH US

Please Follow Us on Facebook, LinkedIn, X, Instagram and Subscribe on Apple
Podcasts.
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