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Workers’ Compensation 
Practice Chair Rich Lenkov 
interviews IRMA Executive 
Director Margo Ely, on 
the COVID-19 rebuttable 
presumption extension, 
workforce vaccinations and 
safety precautions.

Rich: Many jurisdictions, including Illinois, have extended their 
COVID-19 rebuttable presumptions until at least the middle of 2021. 
Your thoughts? 

Margo: This is a sensible extension given the current status of 
COVID-19 in Illinois. As an insurer and risk management partner 
to municipalities and public entities, we agree with the concept 
that health care workers, first responders and essential workers 
are placed at a greater risk of contracting the virus due to their 
dynamic work environments and should be afforded protections. 
However, when contact tracing investigations reveal that affected 
employees are following all employer protocols as outlined by 
the CDC and Department of Public Health, in addition to having 
no known work exposure, then it is fair to conclude the virus 
wasn’t contracted at work. These cases have a strong basis for 
denial, regardless of rebuttable presumptions. For those that 
appeal these decisions, we trust that the Commission will react 
accordingly and responsibly by considering all facts of the claim 
and support claim denials where appropriate. 

Rich: How are you managing the effects of increased vaccinations 
on your workforce?

Margo: Although current science supports that the vaccine is 
effective, medical experts are still learning how the vaccinations 
will act in real-world conditions. The decision to roll-back risk 
mitigation measures also depends on state infection rates 
declining and vaccination rates increasing. Let’s not forget that 
vaccinations are voluntary. I’m not aware of any employer that 

has mandated their workforce to obtain a vaccination and we 
know that they cannot require employees to waive their rights to 
workers’ compensation if they decline the vaccine. Therefore, it 
will take time before the workplace is back to “normal.” Until then, 
employers need to continue to enforce masking, social distancing, 
remote work and PPE requirements as directed by the CDC 
regardless of vaccination status.  

Rich: What precautions should employers take to ensure their 
employees’ safety as people begin to return to in-person work?.

Margo: By now employers should have adopted policies that 
outline employee conduct and PPE while at work to stop the 
spread of COVID-19. This should also include rethinking traditional 
workplace design, and for our members, reimagining how 
non-emergency services and interactions can be shaped with 
the public. Employers need to invest the right equipment and 
technology that help in reducing or eliminating how the virus 
spreads.

COVID-19 Rebuttable 
Presumption Extended
By Michael Milstein

As we anticipated, both houses of the Illinois 
General Assembly have unanimously passed 
HB4276, extending the COVID-19 rebuttable 
presumption to 6/30/21.

As a reminder, HB2455 provides a rebuttable 
presumption that COVID-19 exposure arose 
out of and in the course of employment for first 
responders and front-line/essential workers. 
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The bill also extends various disability and death benefits for 
public police and fire employees due to COVID-19.

The preponderance of evidence standard applies. An employer 
can rebut the presumption with evidence including, but not 
limited to:

1. The employee was working from home for 14 days before 
testing positive

2. The employer is following federal and state guidelines 
through practices like PPEs and social distancing

3. The employee was exposed by an alternative source 

We expect the bill to be approved and quickly signed by Gov. 
Pritzker. 

Despite this move, COVID-19 claims are still very hard to prove 
and most cases result in no significant permanent partial 
disability. We are successfully defending many of them. For 
further info on how you can do so, contact us.

In February: 

• Arbitrator Friedman will cover the Wheaton, IL trial cycle 
currently identified as the TBA1 docket. 

• Beginning 2/3/20, Arbitrator Napleton will permanently 
take over the docket currently assigned to Arbitrator TBA2

• Beginning 2/9/20, Arbitrator Sinnen will permanently take 
over the Chicago docket currently assigned to Arbitrator 
Napleton.

Mistakes Happen: 
Carelessness ≠ Intentional or 
Vexatious  
 
By Timothy Furman
Associate 
 

In Malloy v. Synergy Co. d/b/a Nuance 
Solutions, 28 ILWCLB 153 (Ill. W.C. Comm. 
2020), the Commission refused to award 
penalties for Respondent’s mistaken 
temporary termination of wage differential 
benefits. 

On 3/13/20, while the case was on appeal, 
Petitioner filed a Petition for Penalties 

and Fees under Sections 16 and 19(k), alleging that wage 
differential benefits had been wrongly terminated on 2/14/20. 
Respondent conceded that the wage differential benefits 
had been terminated, but explained that the termination was 
the result of an accounting issue, not an affirmative action. 
Respondent also argued that the mistake had been caught 
and that all benefits were promptly brought current. 

The Commission denied the Petition for Penalties and 
reasoned that, while negligent, Respondent’s termination of 
benefits was not intentional or vexatious. The Commission 
noted that if Section 19(l) applied to the specific benefits 
at issue, that Respondent’s carelessness would likely have 
resulted in penalties under that Section.  

“Bonus Compensation” & 
Incentive-Based Pay
By Natalie Christian
Associate

In Pistorius v. Zurich North America, 20 
IWCC 0463, Petitioner failed to establish 
which portion of her total annual earnings 
constituted a bonus that should not be 
included in the average weekly wage 
calculation. The Commission affirmed. 
On review to the Circuit Court, Petitioner 
argued that bonus compensation should 
have been included in calculation of 

her average weekly wage. The Circuit Court remanded with 
instruction to the Commission. 

At trial, Petitioner testified that the employer’s performance 
management program, particularly diary management, 
had a direct impact on her bonuses and compensation. 
Petitioner explained that the employer used diaries to follow-
up on other carriers, check on demands, prepare demands, 
prepare case summary reports, schedule telephone calls 
and document any tasks necessary. She also testified that 
she had monthly meetings with her manager regarding diary 
management and how much money she had recovered 
compared to her goal. She noted that untimely completion 
of diary entries affected her performance reviews and bonus 
compensation. 

The Commission found Petitioner’s unrebutted testimony 
sufficient to establish that her bonus compensation was part 
of a formal, incentive-based pay program. Incentive-based 
pay is compensation received in consideration for specific 
work performed, not in consideration of overall performance, 
at the sole discretion of the employer. Accordingly, the 
Commission determined that the bonus compensation must 
be included in calculating Petitioner’s average weekly wage.

Practice Tip:
Should benefits mistakenly be terminated or delayed, 
promptly rectify the issue to minimize opposing counsel’s 
ability to argue that the mistake was intentional.   

Practice Tip:
If you offer bonus compensation, thoroughly review how the bonus 
program is structured. If you offer an incentive-based pay program, 
include the bonus compensation when calculating the AWW. 
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Rich Lenkov Secures Another 
Zero

On 1/6/21, Arbitrator Paul Cellini issued 
two favorable decisions for a large 
international furniture retailer. At trial, 
Rich Lenkov repeatedly demonstrated 
that Petitioner lied in her accident and 
medical histories. Petitioner alleged two 
left shoulder injuries. In a last minute 
effort, Petitioner amended her Application, 
alleging repetitive trauma. Rich asserted 

that Petitioner was using multiple theories to rehabilitate her 
case without any evidence. 

In the first case, the arbitrator noted that “while the 
Petitioner is an empathetic figure...the lack of any 
consistent history…and Petitioner’s clearly false statements 
make it extraordinarily difficult to try to determine 
exactly when the Petitioner originally sustained a left 
shoulder injury” (emphasis added). Rich proved that 
“Petitioner sustained an aggravation of a preexisting 
left shoulder condition…which resolved after a month of 
treatment [and] the aggravation was temporary.” He also 
found Respondent’s expert, Dr. Verma, more credible than 
Petitioner’s multiple treaters. 

In the second case, the arbitrator found that it was “unclear 
exactly what the Petitioner is claiming constituted an 
“accident” on the [alleged accident] date within the 
meaning of the Workers’ Compensation Act.” He also found 
that it was “unclear if Petitioner was claiming a repetitive 
trauma or a specific accident” and that Petitioner did not 
provide evidence to support either theory. Specifically, Rich 
demonstrated that Petitioner failed to provide any evidence 
or cross examine any witness regarding Petitioner’s job 
duties. The arbitrator denied all benefits and awarded our 
client a credit for all benefits already paid. This means that 
Petitioner now owes our client money.

This is our 11th zero benefit award in 13 months. 
If you’re interested in getting zeroes on your 
disputed cases, contact Rich Lenkov at rlenkov@
bdlfirm.com or any member of our workers’ 
compensation team.

Zero Affirmed On Appeal

On 12/21/20 the Commission unanimously 
affirmed Arbitrator Gallagher’s denial of 
Petitioner’s bilateral carpal tunnel claim. 
On appeal, Rich Lenkov proved that:

1.   Petitioner failed to prove that her job 
duties caused her carpal tunnel or that 
she performed any work that was forceful 
or prolonged  

2. Petitioner testified to other unrelated work activities 
that caused pain  

3. Petitioner’s own treating doctor indicated that her 
hand numbness was caused by another source 

4. Petitioner’s treating doctor failed to review the job 
description before issuing his opinion  

5. Petitioner’s treating doctor did not testify about 
repetitive use

BDL Is Growing!
Please join us in welcoming Emilio Campos 
to the firm as a workers’ compensation 
associate. Emilio previously worked at the 
firm as a paralegal and law clerk before law 
school. 

In his spare time, Emilio enjoys cycling and 
spending time with his family and friends.

Some key takeaways from this win: 
Credibility is always significant, especially Petitioner’s. 
Our attorneys are very skilled in cross examination and 
emphasize Petitioner’s inconsistencies and lack of veracity in 
their testimony and records. 

Most importantly, don’t concede any issue because you 
perceive Illinois to be pro-petitioner. Use all resources to 
gather evidence. Providing our attorneys with all documents, 
no matter how insignificant you may think they are, is crucial 
to securing a zero.  

Practice Tip:
1. Repetitive trauma cases should be aggressively 

defended. Petitioners have the burden to prove each 
element of their case. 

2. Make sure your IME doctor reviews the job description 
prior to issuing their opinion to ensure that they have a 
basis other than Petitioner’s self-reported duties. 
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Firm News 
 
Jeff Kehl Secures Case 
Dismissal With Exclusive 
Remedy Doctrine 

The Indiana Court of Appeals recently affirmed 
the dismissal of a mold exposure claim 
against the owner/principal of an limited 
liability corporation that employed Plaintiff. 
Income member Jeff Kehl argued that the 
exclusive remedy doctrine limited Plaintiff to 
pursuing a worker’s compensation claim.

 

Jessica Jackler Joins WGN 
Radio’s Legal Face-Off
 
Associate Jessica Jackler joined Capital member Rich 
Lenkov’s Legal Face-Off podcast on WGN Radio on 1/20/21. 
Jessica discussed the legal issues regarding mandating 
COVID-19 vaccinations in the workplace.

Listen to the full interview.

Rich Lenkov Presents at 
WCIVirtual Conference Reboot
 
Capital member Rich Lenkov joined WCDI at WCIvirtual’s 
reboot on 1/13/21. The interactive breakout session covered 
national and state-specific workers’ compensation issues 
and updates. Topics included remote employees, injuries at 
home, impairment/intoxication defenses and more. 

Recent Webinars
• Always Be Closing: Top Indiana Workers’ 

Compensation Tips

• What Horror Movies Teach Us About Workers’ 
Compensation

• The McAllister Supreme Court Decision & the Future of 
Denying Accidents in IL

• IL Workers’ Compensation in the COVID-19 Era 

• How To Get A Zero

• Understanding the New Illinois Workers’ 
Compensation Law

• Workers’ Compensation Post COVID-19: Occupational 
Injuries & Telemedicine

• COVID-19’s Impact on Psychological Claims

If you would like a copy of our other prior webinars, please
email us at mkt@bdlfirm.com.

Upcoming Free Webinars

Defending Hip Claims: A Medical & Legal Perspective

2/16/21

Rich Lenkov and Dr. Benjamin Domb

   REGISTER NOW!

Watch our latest webinar: 
Always Be Closing: Top Indiana 

Workers’ Compensation Tips 
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Legal Face-Off
Legal Face-Off is a fast-paced, high energy legal podcast 
dealing with the hottest issues of the day. Rich Lenkov and 
Christina Martini provide a point/counterpoint perspective 
on a variety of breaking legal news topics.

 “There’s every good 
reason why it’s 
unconstitutional. 
And a trial of 
citizen Trump, as 
distinguished from 
President Trump, 

would violate the core principles 
of what impeachment is all about, 
which is removal. Sure, once you’ve 
removed a President you can also 
disqualify him, but you can’t use 
impeachment simply to disqualify 
a person who’s not in office. If you 
could, they could impeach you and 
me and prevent us from running 
for President.”

 
- Alan Dershowitz

Lawyer, Author

Recent Topics
• Trump impeachment
• Trump election lawsuits
• U.S. Supreme Court selection
• Ruth Bader Ginsburg
• Hatch Act 

Recent Guests
• Amanda Vinicky
• Alex Vogel
• Paul Smith
• Ben Crump
• Elie Honig
• Jill Wine-Banks

Bowman and Honig on Trump’s Georgia call, Gillers on Barr, 
Whelan on Barrett and Soble on vaccinating inmates

Ho on Trump’s Census plan, Alderman Beale on Anjanette 
Young home raid, Sharkey on Chicago Teachers Union CPS 
reopening lawsuit, Needles on adding legal talent without 
adding office space, and much more

Dane and Mach on COVID religious restrictions, Seidman on 
pardons, Adams on jury trials and much more

Aronchick on defending the PA Trump lawsuit, Litman on Trump 
self-pardon, Gershengorn on the Supreme Court under Biden, 
Yang on Lawyers Helping Our Community, and much more

Listen to the full episode here

Please Like Us on Facebook, Twitter and Subscribe on 
Apple Podcasts. Send us your questions and we will 
answer them on air — nothing is off-limits.

CONNECT WITH US
Want to be a guest on a future episode? Contact us. 
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Meet Our New Editors
Avid writers and frequent 
contributors, Associates 
Natalie Christian and 
Daniel Korban will now 
serve as co-editors.

 

What do you think the biggest challenge facing employers 
is?

NC: Right now it’s COVID-19. The pandemic hit many 
employers hard.

DK: Often times, it’s making a determination of the 
compensability of a new claim within the timeframe 
permitted by the Board.

What do you do to help move a case along?

NC: Communication is vital to moving cases forward. Emails 
are efficient, however, in many cases you get a lot more 
done by picking up the phone.  

DK: Agreed, communication with opposing counsel is key. If 
they understand you are not sitting on a case, they are less 
likely to do so as well.

If you weren’t a lawyer, what would you be doing?

NC: I’d work in real estate. Buying, selling and flipping houses. 
I love a good DIY home project.

DK: Realistically, construction. If I’m dreaming, I’d be an 
adventure sport guide.

Biggest pet peeve?

NC: Spatial awareness. When someone tries to walk onto the 
“L” before you can exit the train. That really irks me.

DK: Driving slow in the left lane.

What game show would you most like to be on?

NC: The Pack. It combines travel and dogs – two of my 
favorite things.

DK: Wipeout.

What’s something the others might not know about you?

NC: I’m passionate about STEM education. I volunteer with a 
non-profit organization that promotes STEM education and 
leadership through spaceflight.

DK: I spent a year living in Cairo prior to law school.

View more information about our  
Workers’ Compensation practice.
 
Our other practices Include: 

• Appellate Law
• Business Law
• Condominium Law
• Construction Law
• Entertainment Law
• General Liability
• Healthcare Law
• Insurance Law
• Intellectual Property
• Labor & Employment
• Products Liability
• Professional Liability
• Real Estate
• Transportation Law

Upcoming Events
• 2/19/21 – Rich Lenkov and Kirsten Kaiser Kus will 

participate in Workers’ Compensation Defense 
Institute’s webinar, “COVID claims, Compensability 
and Vaccinations, Oh My!“ The multi-state webinar 
will cover COVID-19 compensability analysis, 
mandating vaccinations, tips to move COVID-19 
cases forward and more. Register here.

• 2/26/21 – Margery Newman will present “Post 
COVID-19 Construction Contract Clauses” for the 
Illinois State Bar Association. Topics include 
COVID-19 related issues in construction, how to 
handle cases that ask for more time or change in 
price and more. Register here.
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