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DOL Clarifies FFCRA in Revised 
Regulations

On September 11, the DOL issued 
revised regulations under 
the Families First Coronavirus 
Response Act (FFCRA) following 
a New York federal court’s ruling 
that invalidated certain provisions 
of the FFCRA. The revised 
regulations became effective 
September 16. 

The revised regulations specifically address four issues: 

1. Whether FFCRA leave may be taken only if the 
employer has work available for that employee;

2. Whether intermittent leave under the FFCRA can only 
be taken with employer approval;

3. The definition of “health care provider”

4. The timing of notice and the documentation an 
employee must provide to an employer in taking 
leave under the FFCRA 

WORK AVAILABILITY REQUIREMENT

Prior to the revised regulations, FFCRA leave could only be 
taken if the employer had work available for that employee 
when the need for leave occurred. If the employee was 
otherwise laid off, on furlough or the business itself was 
closed, then the employee was not eligible for leave. The 
revised regulations confirm this requirement and explain that 
the qualifying reason for leave must be the “but-for cause” 
of the employee’s inability to work. 

For example, if there is no work for an employee to perform 
due to circumstances such as a worksite closure, then 
the qualifying reason would not be a but-for cause of the 
employee’s inability to work. Instead, the individual would 
have no work from which to take leave.  

EMPLOYER APPROVAL FOR INTERMITTENT LEAVE 

The DOL’s revised regulations reaffirm that where intermittent 
FFCRA leave is permitted, an employee must obtain his 
or her employer’s approval. The DOL further explains that 
intermittent leave occurs only when the employee’s periods 
of leave are interrupted with periods of reporting to work (or 
telework). In contrast, an employee who works a schedule 
that itself could be characterized as ‘‘intermittent’’ or 
sporadic (ie: several days off in between each shift), is not 
taking intermittent leave where the periods between the 
shifts for which leave is used are periods during which the 
employee was not scheduled to work.

DEFINITION OF “HEALTH CARE PROVIDER”

The original FFCRA regulations allowed employers to exclude 
“health care providers” from taking leave. The original 
definition of “health care provider” was very expansive and 
exempted many workers from FFCRA leave even if they were 
not traditional healthcare providers, such as IT professionals, 
billers and HR professionals working in the healthcare 
industry. The revised regulations now narrow the definition to 
include only employees who meet the definition of that term 
under the traditional FMLA regulations or who are “employed 
to provide diagnostic services, preventive services, treatment 
services or other services that are integrated with and 
necessary to the provision of patient care and, if not 
provided, would adversely impact patient care.”

http://www.bdlfirm.com
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NOTICE AND DOCUMENTATION

The revised regulations further confirm that an employee 
must provide an employer with the required documentation 
and information “as soon as practicable.” If the need for 
leave is foreseeable, it will generally mean providing notice 
before taking leave. For example, if an employee learns on 
Monday morning before work that his or her child’s school 
will close on Tuesday due to COVID–19 related reasons, 
the employee must notify his or her employer as soon 
as practicable (likely on Monday at work). If the need for 
expanded family and medical leave was not foreseeable—ie: 
an employee learns of the school’s closure on Tuesday after 
reporting for work— the employee may begin to take leave 
without giving prior notice, but must still give notice as soon 
as practicable. 

Additionally, the prior regulations previously stated that 
an employee is required to give the employer certain 
documentation prior to taking leave. They now require the 
employee to furnish the required information as soon as 
practicable, which in most cases will be when notice is 
provided.

NLRB Makes it Easier to Fire 
Workers Over Profanity & 
Abusive Conduct 
 
The National Labor Relations Board’s (NLRB) decision in 
General Motors LLC, 14-CA-197985 369 NLRB No. 127 (2020) 
modified the standard for determining whether employees 
have been lawfully disciplined or discharged after making 
abusive or offensive statements—including profane, racist 
and sexually unacceptable remarks—in the course of activity 
otherwise protected under the National Labor Relations Act 
(Act). 

Actionable cases involving offensive or abusive conduct 
in the course of otherwise protected activity will now be 
decided under a standard requiring it first be proved that 
the employee’s protected activity was a motivating factor 
in the discipline. If that burden is met, the employer must 
then prove it would have taken the same action even in the 
absence of the protected activity, (for example, showing 
consistent discipline of other employees who engaged in 
similar abusive or offensive conduct).
 

Defending Title VII Claims 
Using Comparators
 
One potential key to successfully defend a Title VII (race, 
sex, national origin, etc.) claim is an evidentiary comparison 
between how the plaintiff employee was treated by the 
defendant employer in relation to other similarly situated 
employees outside the protected class (i.e. “comparators”).  

If the employee cannot establish that his or her employer 
treated them differently than similarly situated employees 
not in his or hers protected class, the employer might be 
able to defeat a Title VII claim either alone or in conjunction 
with one or more presented defenses. This important 
principle was recently highlighted in three Seventh Circuit 
Court decisions.

In Marshall v. Indiana Department of Corrections, No. 19-3270 
(7th Cir. 9/4/2020), an employee alleged he was terminated 
as a corrections officer by the correctional facility he worked 
for because of his sexual orientation. The court determined 
that while there was a material factual dispute whether 
plaintiff met the defendant’s legitimate job expectations, 
plaintiff was unable to demonstrate that “similarly situated 
employees who did not identify as homosexual were treated 
different than he was.”

While plaintiff presented evidence of two employees with 
disciplinary issues who were not ultimately terminated, they 
were not at the same level or held the same type of authority 
as plaintiff. They were also not disciplined by the same 
person or decision-maker as in plaintiff’s situation and the 
“proposed comparators did not have the same sort of prior 
disciplinary record Marshall [plaintiff] has.” Based on these 
differences, the court concluded plaintiff “failed to show a 
similarly situated person outside the protected class was 
treated better than he was.”

Similarly, the Seventh Circuit affirmed the lower court’s 
summary judgment for the employer in Allen-Noll v. Madison 
Technical College, No. 19-2639 (7th Cir. 8/5/2020) in part 
because the plaintiff failed to present evidence establishing 
a valid comparator who was treated more favorably than 
her.

In Allen-Noll, plaintiff was a teacher at the defendant’s 
college. After her teaching contract was not renewed, 
plaintiff filed suit alleging she worked in a hostile work 
environment and was terminated because of her race 

Practice Tip:
This NLRB change replaces prior decisions and standards 
which protected employees who engaged in obscene, 
racist and sexually harassing speech not tolerated in almost 
any workplace today. The decision also eliminates conflict 
between the Act and anti-discrimination laws.

Practice Tip:
Now that the revised regulations are effective, employers 
should familiarize themselves with the changes. As a 
reminder, the FFCRA is still set to expire on December 31 and 
there is currently no mention of expanding the deadline. For 
more information about employer obligations under the 
FFCRA and these new changes, please contact us. 

http://www.bdlfirm.com
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and after she complained of discrimination. The school 
presented evidence which established she did not meet 
the company’s legitimate expectations, due to student 
complaints about her and an inability to abide by 
defendant’s efforts to have her improve her teaching. Plaintiff 
also failed to present evidence of a valid comparator who 
was treated more favorably than her.

In contrast to Marshall and Allen-Noll, the court found that 
the employee in Morris v. BSNF Railway Co., Nos. 19-2808 and 
19-2913 (7th Cir. 8/11/2020) presented sufficient evidence 
in a Title VII race discrimination case, to support the jury’s 
finding in plaintiff’s favor. The court noted that plaintiff 
presented evidence that unlike with the termination of an 
African American, the employer did not terminate non-
African American employees who committed similar safety 
infractions.

Indiana Court Upholds Non-
Compete Where Employee Had 
Significant Bargaining Power
 
In Zollinger v. Wagner-Meinert Engineering, LLC, 146 N.E.2d 
1060 (Ind. Ct. App. 2020), the Indiana Court of Appeals 
enforced a non-compete agreement barring a former 
employee from working for a competitor based on non-
compete restrictions the employee had executed in 
connection with the sale of the employee’s prior company. 

The employee previously worked for a mechanical 
contracting company for a number of years and eventually 
became vice president and part-owner in the company. 
When the company’s assets were sold to a subsequent 
company, the employee received $1.8 million in proceeds 
from the sale and became a salaried vice president of the 
new company. In connection with the sale, the employee 
executed, among other things, an operating agreement 
and an employment agreement. Both agreements 
contained non-compete and non-solicitation provisions 
which precluded the employee from performing similar 
employment and management-related activities at a 
competitor company in the same geographic area for two 
years. Shortly after the sale, the employee sold his ownership 
interest in the company to a majority member for $1.3 million 
but continued his employment. 
 

The employee was eventually 
terminated for submitting false 
expense reports. The company 
also suspected the employee 
was considering a move to a 
competitor and filed a lawsuit 
seeking to enforce the non-
compete provisions. The company 
then amended the lawsuit when 

it learned that the employee had actually been performing 
consulting services for a competitor. The trial court found 
that the non-compete restrictions in the management 
and employment agreements were not extinguished when 
the employee sold his interest in the company, that the 
restrictions were reasonable and that the employee had 
ultimately violated those restrictions. 

On appeal, the employee primarily argued that the 
restrictions in the agreements were overbroad and 
unenforceable. The court pointed out that non-compete 
covenants are enforceable if they are reasonable and the 
manner in which reasonableness is determined depends 
on the context in which the covenant was established. While 
the reasonableness of employment contracts is typically 
reviewed under a “skeptical” standard, the reasonableness 
of covenants that arise ancillary to the sale of a business are 
subject to a more “liberal” standard.

The court then applied the “liberal” standard to the non-
compete provisions in both the operating agreement and 
the employment agreement and found that they were both 
reasonable. This finding was premised on the fact that both 
agreements were executed in connection with the sale of the 
company, that the employee was paid a considerable sum 
of money in connection with the sale and that the employee 
had long-standing ownership interests which rendered him 
a “sophisticated businessman.” The court further affirmed 
the employee violated the non-compete provisions because 
he had been consulting with a competitor and performing 
essentially the same activities there as he had performed at 
his current company.

Practice Tip:
Zollinger demonstrates that non-compete provisions’ 
reasonableness and enforcement can be based on the 
former employee’s business relationship with the company. 
To the extent a former employee has significant ties to the 
company and more “bargaining power,” the more likely the 
restrictive covenant will be enforced. 

Practice Tip:
Employers should treat all employees in a similar 
and consistent fashion related to discipline and up to 
termination. Evidence that supports similar treatment is 
very helpful in defending Title VII actions.

http://www.bdlfirm.com
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Employee’s History of PTSD 
Not “But For” Cause for 
Employment Action
 
In Kurtzhals v. County of Dunn, No. 19-3111 (7th Cir. 2020), 
the Seventh Circuit affirmed the district court’s summary 
judgment ruling in favor of the employer in a disability 
discrimination claim by an employee who was put on 
temporary paid leave and ordered to undergo a fitness-for-
duty test after he threatened physical violence against a 
coworker. The employee claimed that the employer violated 
the ADA because it knew that he had a history of post-
traumatic stress disorder (PTSD) from his military service, 
not because his conduct violated the employer’s workplace 
violence policy and implicated public safety. 

The court concluded that no reasonable jury could find 
that the employee’s PTSD was the “but for” cause of the 
employer’s action or that it was plainly unreasonable for 
the employee’s superiors to believe that a fitness-for-duty 
examination was warranted.

The court agreed with the employer’s explanation that 
the temporary leave placement was due to the employee 
uttering a threat of physical violence during a verbal 
dispute with a co-worker, and that said threat violated the 
defendant’s workplace anti-violence policy. Moreover, the 
employee failed to present evidence to support his claim of 
pretext, where there was no evidence establishing that the 
decision-maker was aware of his history of PTSD. Further, 
and contrary to the employee’s argument that he and the 
coworker he threatened acted in a comparable fashion and 
should have been treated similarly, the record reflected that 
only the plaintiff employee explicitly threatened physical 
violence. The coworker may have behaved in an intimidating 
fashion, but their behavior was not identical.

The court also explained that the employer did not violate 
the ADA by requiring the employee to undergo a fitness 
for duty examination since it had a particularly compelling 
interest in assuring that the employee, a police officer, was 
mentally and physically able to perform his duties, especially 
where his conduct violated the employer’s anti-violence 
policy. 

Chicago Mandatory 
Quarantine Order
The City of Chicago implemented an emergency travel order, 
effective July 6, impacting travelers coming into Chicago from 
states designated as high-risk for COVID-19 cases. Individuals 
covered by the order are required to quarantine for 14 days. The 
order will affect employers and employees while it is in place, so 
employers need to be aware of the reach of the order. Below is a 
summary:

WORK AVAILABILITY REQUIREMENT

The City will release a new list of designated states every 
Tuesday as the designations change based on data of COVID-19 
cases. Individuals who spend less than 24 hours in a designated 
state will not be required to quarantine. Individuals who fly into 
a Chicago airport and then leave the city limits are also not 
subject to the mandatory quarantine.

ARE THERE ANY EXCEPTIONS?

The order contains limited exceptions for essential workers who 
work in critical infrastructure, as designated by the Cybersecurity 
and Infrastructure Security Agency, who travel for business 
purposes if they meet certain criteria and have identification 
issued by their employer.  Essential workers traveling for work 
purposes are also subject to requirements limiting their activities 
to business-related functions, as well as self-monitoring their 
health and other precautionary measures.

An essential worker whose travel is for non-work purposes is 
subject to the mandatory self-quarantine and is not covered 
by this exception. The only exceptions to the order for personal 
travel are for medical care and parental shared custody.

WHAT OBLIGATIONS DOES AN EMPLOYER HAVE?

Employees who become subject to the mandatory quarantine 
may trigger obligations for employers under the Families 
First Coronavirus Response Act (FFCRA), as well as the City of 
Chicago’s paid sick leave and anti-retaliation ordinances. 

Employers should be aware, however, that they need not 
provide paid leave under these laws if employees are able to 
telework during the quarantine period. Additionally, if employers 
implement a policy prohibiting certain personal travel, or at least 
outline a policy regarding personal travel during the pandemic, 
it may help avoid the consequences of the mandatory 
quarantine. 

Practice Tip:
This travel order presents a number of potential issues for 
employers and is a reminder of the importance to implement 
temporary policies during the pandemic related to non-
essential business travel and even personal travel. Employers 
also need to be familiar with the FFCRA and local paid sick 
leave requirements as they will likely be presented during the 
duration of the pandemic.

Practice Tip:
Employers must base all employment actions on 
legitimate, non-discriminatory reasons to avoid claims of 
discriminatory treatment. Additionally, employers should 
treat all similarly-situated employees equally to avoid 
inferences of preferential treatment. 

http://www.bdlfirm.com
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7th Circuit: Employee Not 
Entitled to ADA Accommodation
 
In Tonyan v. Dunham’s Athleisure Corp., No. 19-2939 
(July 20, 2020), the Seventh Circuit affirmed a summary 
judgment ruling in favor of the employer in an ADA failure to 
accommodate case. 

The employee sued her employer 
because she was terminated 
shortly after she provided 
her employer with a doctor’s 
note indicating that she was 
permanently restricted from lifting 
objects more than two pounds 
with her right arm and could not 

reach forward or upward more than 5% above her shoulder. 
The employer terminated her because these restrictions 
prevented her ability to perform her essential job functions 
with or without a reasonable accommodation. 

The court found that the employee’s essential job functions 
included assisting customers in retrieving merchandise 
above the employee’s shoulders; these physical tasks 
took between 20-30% of her time. The court found that the 
employee’s inability to perform these physical tasks required 
the employer to expand its budget to account for additional 
labor needed to accommodate the employee’s inability to 
move merchandise. The court also noted that that the fact 
that the employee could direct others to perform these tasks 
did not render said tasks non-essential to her position. The 
court agreed that the employer could properly look to the 
employee’s restrictions to determine that she was incapable 
of performing the essential functions of her job. Accordingly, 
the court agreed that the employer did not violate the ADA 
when it terminated her employment because she could not 
perform her essential job functions. 

View more information on our  
Labor & Employment practice.

Our other practices Include: 

• Appellate Law
• Business Law
• Condominium Law
• Construction Law
• Entertainment Law
• General Liability
• Healthcare Law
• Insurance Law
• Intellectual Property
• Products Liability
• Professional Liability
• Real Estate
• Transportation Law
• Workers’ Compensation

Newsletter Contributors 
Storrs Downey, Jessica Jackler and Tina Paries contributed to 
this newsletter.

BDL Is Growing! 
Natalie Christian concentrates her practice 
in insurance and workers’ compensation 
defense. An experienced claims examiner, 
Natalie brings a unique perspective to the 
firm, previously working for two international 
insurance companies. 

In her spare time, Natalie enjoys reading, 
hiking, and live music—especially at Lincoln Hall. 

Practice Tip:
This decision emphasizes the importance of having 
detailed job descriptions to determine whether employees 
are able to perform their essential job functions with or 
without accommodations. When employers are able to 
point to specific job functions that are essential and cannot 
be performed, it can later help successfully defend a failure 
to accommodate claim. 

http://www.bdlfirm.com
https://www.bdlfirm.com/practices/labor-employment-law/
https://www.bdlfirm.com/practices/appellate-law/
https://www.bdlfirm.com/practices/business-law/
https://www.bdlfirm.com/practices/condominium-law
https://www.bdlfirm.com/practices/construction-law
https://www.bdlfirm.com/practices/entertainment-law/
https://www.bdlfirm.com/practices/general-liability/
https://www.bdlfirm.com/practices/healthcare/
https://www.bdlfirm.com/practices/insurance-law/
https://www.bdlfirm.com/practices/intellectual-property/
https://www.bdlfirm.com/practices/products-liability/
https://www.bdlfirm.com/practices/professional-liability/
https://www.bdlfirm.com/practices/professional-liability/
https://www.bdlfirm.com/practices/real-estate/
https://www.bdlfirm.com/practices/transportation/
https://www.bdlfirm.com/practices/workers-compensation/
https://www.bdlfirm.com/attorneys/storrs-w-downey/
https://www.bdlfirm.com/attorneys/jessica-b-jackler/
https://www.bdlfirm.com/attorneys/tina-m-paries/
https://www.bdlfirm.com/attorneys/natalie-m-christian/
https://www.bdlfirm.com/attorneys/natalie-m-christian/
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Firm News

Michael Milstein & Karolina 
Zielinska Breakdown 
McAllister v. IWCC  
Income member Michael Milstein discussed the landmark 
decision with the case’s lead attorney, Elfenbaum Evers & 
Zielinska’s Karolina Zielinska on 10/8/20. Karolina broke down 
her victory on the case and what it means for future claims.
 
The webinar addressed employment-related risks, injuries 
caused by common bodily movements and neutral risk 
analysis.

View the recording.

Rich Lenkov Discusses IL, 
CA & NY Essential Workers’ 
COVID-19 Claims for 
Claimsxchange 
Capital  member Rich Lenkov presented “Comparing 
COVID-19 Workers’ Compensation Claims in NY, CA & IL” for 
ClaimsXchange on 9/23/20 with Rebar Kelly’s Cathleen Rebar 
and Manning & Kass, Ellrod, Ramirez, Trester LLP’s Jason Doshi. 
The trio discussed COVID-19 workers’ compensations claims 
and rebuttal presumptions for essential workers across 
Illinois, California and New York.

The panel addressed claims activity, rising costs and how to 
rebut the presumption proactively for each state. 

View the recording.

Thomas Sarikas Presents at 
CAGC’s Marijuana Law and 
Construction Industry Webinar 
Income member Tom Sarikas presented “Update on IL 
Marijuana Law & the Construction Industry” for Chicagoland 
AGC on 9/22/20. Tom provided updates on Illinois’ recreational 
marijuana law, its effects on the construction industry 
and how employers can handle employees’ recreational 
marijuana use. 

Rich Lenkov Presents at 
WCIvirtual Conference
Capital member Rich Lenkov presented at this year’s 
Workers’ Compensation Institute’s WCIvirtual on 8/18/20. 
WCIvirtual is a free three-day workers’ compensation 
educational conference. 

Rich presented “A Multi-State Analysis of Common 
Compensability Issues Confronting Workers’ Compensation 
Claims Handlers” with WCDI and discuss trending issues 
affecting compensability.

http://www.bdlfirm.com
https://www.bdlfirm.com/attorneys/michael-c-milstein/
https://www.ilcomplaw.com/karolina
https://attendee.gotowebinar.com/recording/3462869400882354190
https://www.bdlfirm.com/attorneys/richard-w-lenkov/
https://attendee.gotowebinar.com/recording/2367820690475399950
https://www.bdlfirm.com/attorneys/thomas-sarikas/
https://www.bdlfirm.com/attorneys/richard-w-lenkov/
https://register.gotowebinar.com/recording/2367820690475399950
https://attendee.gotowebinar.com/recording/3462869400882354190
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Brian Rosenblatt Captains 
GRAMMYs’ 7th Annual District 
Advocate Day
Income member and co-chair of the firm’s entertainment 
practice, Brian Rosenblatt, captained the Recording 
Academy’s seventh annual District Advocate day on 8/12/20. 

District Advocate Day provides for thousands of GRAMMY 
Members to engage in a series of meetings with elected 
congressional members to discuss pressing issues 
impacting the music industry. This year’s grassroots music 
advocacy movement also focused on COVID-19 relief and 
recovery assistance, as well as promoting the CARES Act, 
providing critical support for the music community impacted 
by the pandemic. 

Brian served as team captain for Illinois’s 10th Congressional 
District and led six GRAMMY Members in a virtual meeting 
with Rep. Brad Schneider. He was also later part of a 
contingency that met with Senator Durbin.

Learn more about Advocacy Day. 

Jeanne Hoffmann & Thomas 
Sarikas Present Marijuana Law 
Update for Lorman
Managing capital member Jeanne Hoffmann and income 
member Thomas Sarikas presented “New Illinois Marijuana Law 
Update” for Lorman Education Services on 7/28/20. The webinar 
provided an understanding of how employment law and Illinois’ 
cannabis law interplays with federal enforcement, as well as 
banking and security issues for those interested in opening or 
running a dispensary. 

Storrs Downey Joins Legal 
Face-Off on WGN Radio
Capital member Storrs Downey joined capital member Rich 
Lenkov and McDermott Will & Emery’s Tina Martini on their 
podcast “Legal Face-Off“ on WGN Radio on 7/21/20. Storrs 
provided a helpful guide on employment issues in the wake 
of COVID-19. 

He discussed employer do’s and don’ts for hiring new 
employees during COVID-19, handling current employees’ 
exposure and potential contraction of the virus. 

Listen to the full episode. 

Reopening Your Business 
Amid COVID-19
As businesses across Illinois considered reopening 
amid COVID-19 concerns, there were many legal issues 
to consider. Capital member Storrs Downey, income 
member Jeff Kehl, associate Jessica Jackler and Ramboll’s 
Environment & Health principal Robert Rottersman 
addressed return-to-work requirements and limitations for 
employers on 7/8/20.

Topics included safety protocols to implement prior to 
reopening, handling accommodation and leave requests, 
addressing employees who test positive for COVID-19, 
evaluating worksites for exposure and more.

View the recording.

http://www.bdlfirm.com
https://www.bdlfirm.com/attorneys/brian-a-rosenblatt/
https://www.grammy.com/advocacy/about
https://www.bdlfirm.com/attorneys/jeanne-m-hoffmann/
https://www.bdlfirm.com/attorneys/thomas-sarikas/
https://www.bdlfirm.com/attorneys/storrs-w-downey/
https://www.bdlfirm.com/attorneys/richard-w-lenkov/
https://www.bdlfirm.com/attorneys/richard-w-lenkov/
https://wgnradio.com/wgn-plus/legal-face-off/smith-on-florida-felons-eligibility-to-vote-ayers-and-hopkins-on-chicagos-puppy-mill-ordinance-downey-on-covid-19-employment-issues-and-much-more/
https://www.bdlfirm.com/attorneys/storrs-w-downey/
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Kirsten Kaiser Kus Authors 
Article for CLM Magazine on 
Mitigating WFH Dangers
Income member Kirsten Kaiser Kus recently published an 
article for CLM Magazine with Continental Western Group’s 
Workers’ Recovery Unit Director, Claire Muselman and NARS’ 
Workers’ Compensation Unit Manager, Michelle Kirkland. 
Kirsten and her co-authors discuss work from home dangers 
and practical tips to minimize injuries and keep morale up 
during COVID-19. 

Read “Hazards At Home: Mitigating the Dangers of an At-
Home Workplace.”

Michael Milstein & Chase 
Gruszka Published in ISBA’s 
Building Knowledge
Income member Michael Milstein and associate Chase 
Gruszka co-authored an article for Illinois State Bar 
Association’s construction law newsletter, Building 
Knowledge. Michael and Chase detail HB2455 and provide 
practical strategies for employers to overcome the COVID-19 
rebuttable presumption.

Read “The Realities of the Workers’ Compensation COVID-19 
Rebuttable Presumption.”
 

Jeff Kehl Authors Article on
COVID-19 Civil Suits for CLM
Magazine 
Income member Jeff Kehl published an article for CLM 
Magazine titled, “Walmart’s COVID-19 Problem.” Jeff provides 
a full analysis of the first COVID-19 wrongful death suit filed 
in Cook County and examines direct civil suits against 
employers for COVID-19 deaths.

He details the viability of the lawsuit in relation to the
Exclusive Remedy Doctrine and its two exceptions. Jeff notes 
“because of the phenomenal nature of the pandemic, 
employers are likely to see more employees attempting to 
pursue civil liability against employers for illness and death 
because of the virus.”

Read “Walmart’s COVID-19 Problem.”

Brian Rosenblatt & Donn 
LaHaie Published in ISBA’s The 
Policy
Income members Brian Rosenblatt and Donn LaHaie recently 
authored articles for the June edition of The Policy, ISBA’s 
insurance law newsletter. 

Brian’s article provided a breakdown of the previously issued 
emergency amendments for first responders’ COVID-19 
claims, ensuing lawsuits and the restraining order that 
stopped enforcement.

Donn’s article covered the first COVID-19 wrongful death 
lawsuit filed in Cook County. 

Read The Policy.

http://www.bdlfirm.com
https://www.bdlfirm.com/attorneys/kirsten-l-kaiser-kus/
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https://www.bdlfirm.com/attorneys/michael-c-milstein/
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Rich Lenkov Highlighted in 
Business Insurance on  
Presumption Laws for Essential 
Workers
Capital member Rich Lenkov was recently featured in a 
Business Insurance article titled, “Questions Remain Over Effect 
of COVID Presumption Laws.” The article highlights the panel 
Rich participated for Business Insurance on 7/16/20. The panel 
addressed essential employees’ COVID-19 claims and broke 
down the potential rebuttal presumption they caught the virus 
from work. 

“(The presumption) was a concession, at least in our state, 
to incredibly strong labor unions,” Rich said. “We already 
have a basis for workers to prove their case — it’s called 
the Illinois Workers Compensation Act. We don’t need to 
create a separate class of people, especially given the basic 
understanding of how difficult it is to prove causation. I don’t 
think a rebuttable presumption is necessary.”

Read “Questions remain over effect of COVID presumption laws.”

Michael Milstein’s CLM Panel 
Highlighted in Risk & Insurance 
Income member Michael Milstein was featured in a Risk 
& Insurance article titled, “5 Workers’ Comp Litigation 
Considerations Employers Should Review Before a Claim Heads 
to Court.” The article highlights the panel Michael moderated 
for CLM’s 2020 Workers’ Compensation and Retail, Restaurant 
& Hospitality Conference, which featured Arbitrator Deborah 
Baker of the Illinois Workers’ Compensation Commission, Kevin 
Adams of General Mills and Jill Wagner of Disparti Law Group.

The article breaks down key takeaways from each panelist’s 
perspective as an arbitrator, claims manager, petitioner’s 
attorney and defense attorney on surveillance, settlement 
strategies, navigating the court system, psychological claims 
and COVID-19 claims.

Read “5 Workers’ Comp Litigation Considerations Employers 
Should Review Before a Claim Heads to Court.”

Chase Guszka Appointed IDC’s 
Social Media Committee Vice 
Chair
Associate Chase Gruszka was recently appointed to Vice 
Chair of the Illinois Defense Counsel’s (IDC) Social Media 
Committee. As part of his new role, Chase will manage IDC’s 
social media pages along with their internal discussion 
page, IDC Network. Chase and his team will share event 
reminders and other valuable information with members to 
help promote and showcase IDC.

Learn more about Illinois Defense Counsel.

 

Jeanne Hoffmann & Margery 
Newman Included in Top 
Women Lawyers of Chicago
Managing capital member Jeanne Hoffmann and income 
member Margery Newman have both been selected to this 
year’s Leading Lawyers’ list of Top Women Lawyers in the 
Chicagoland area. 

Jeanne was included for her work in entertainment, 
communication, trademark and unfair competition, while 
Margery was included for her work in construction law.

Bryce Downey & Lenkov is committed to equal employment 
opportunities, diversity and furthering inclusion in all avenues.

Click here to view the full list of Top Women Lawyers. 

http://www.bdlfirm.com
https://www.bdlfirm.com/attorneys/richard-w-lenkov/
https://www.businessinsurance.com/article/20200717/NEWS08/912335676/Questions-remain-over-effect-of-COVID-19-coronavirus-pandemic-presumption-laws-B
https://www.bdlfirm.com/attorneys/michael-c-milstein/
https://riskandinsurance.com/5-workers-comp-litigation-considerations-employers-should-review-before-a-claim-heads-to-court/
https://riskandinsurance.com/5-workers-comp-litigation-considerations-employers-should-review-before-a-claim-heads-to-court/
https://www.bdlfirm.com/attorneys/chase-m-gruszka/
https://www.idc.law/
https://www.bdlfirm.com/attorneys/jeanne-m-hoffmann/
https://www.bdlfirm.com/attorneys/margery-newman/
http://www.bdlfirm.com/wp-content/uploads/2020/07/women_chi.lawyer_july2020.pdf
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Cutting Edge Continuing 
Legal Education
If you would like us to come to you for a free seminar,   
Click here or email Storrs Downey. 

Our attorneys regularly provide free seminars on a wide range 
of labor and employment topics. We speak to companies of 
all sizes and national organizations. Among the regional and 
national conferences at which we’ve presented:

• American Conference Institute (ACI)
• Claims and Litigation Management Alliance Annual 

Conference
• CLM Retail, Restaurant & Hospitality Committee Mini-

Conference
• Employment Practices Liability Insurance ExecuSummit
• National Association of Security Companies (NASCO)
• National Business Institute (NBI)
• National Workers’ Compensation and Disability 

Conference 
• RIMS Annual Conference
• SEAK Annual National Workers’ Compensation and 

Occupational Medicine Conference

Previous Webinars
• Reopening Your Business Amid COVID-19
• COVID-19: What Employers Need to Know
• 10 Tricky Employment Termination Questions Answered
• Approaching LGBT Issues in Today’s Workplace
• Employment Law Issues Every Workers’ Compensation 

Professional Needs to Know About
• Hiring Do’s and Don’ts
• Is Your Independent Contractor Actually an Employee?
• Recent DOL & NLRB Developments
• Religious and Disability Discrimination & 

Accommodations
• Risky Business: Drugs, Sexual Orientation & Guns in the 

Illinois Workplace

If you would like a copy of our other prior webinars, please
email us at mkt@bdlfirm.com.

©2020 Bryce Downey & Lenkov LLC. All rights reserved. The content of 
this document has been prepared by Bryce Downey & Lenkov LLC for 
informational purposes. The information is not intended to create, and receipt 
of it does not constitute, a lawyer-client relationship. You should not act upon 
the information contained in this document without seeking advice from a 
lawyer licensed in your own state. Please do not send or disclose to our firm 
confidential information or sensitive materials without our consent.

Upcoming Free Webinars

Top 10 Employer Mistakes
10/28/20

Storrs Downey and Jessica Jackler

       REGISTER NOW!

Upcoming Events
• 10/21/20 – Michael Milstein and Disparti Law 

Group’s Jill Wagner will face off in “Workers’ 
Compensation & COVID-19 Rebuttable 
Presumption” for Illinois State Bar Association’s 
Construction Law Section. Their debate will address 
the new laws effectiveness, essential employees’ 
COVID-19 claims and strategies for handling the 
presumption. Register now. 

• 10/28/20 – Storrs Downey and Jessica Jackler 
will present “Top 10 Employer Mistakes“ reviewing 
the most damaging mistakes employers should 
avoid. They will provide detailed protocols and 
procedures for companies to implement, as well as 
strategies to mitigate risk. Register now.

http://www.bdlfirm.com
mailto:mkt%40bdlfirm.com?subject=
mailto:sdowney%40bdlfirm.com?subject=
mailto:mkt%40bdlfirm.com?subject=
https://www.bdlfirm.com/attorneys/storrs-w-downey/
https://www.bdlfirm.com/attorneys/jessica-b-jackler/
https://register.gotowebinar.com/register/7041445497629918480
https://www.bdlfirm.com/attorneys/storrs-w-downey/
https://www.bdlfirm.com/attorneys/jessica-b-jackler/
https://www.bdlfirm.com/attorneys/michael-c-milstein/
https://www.isba.org/cle/path?pathPage=%2Fisba%2Fcourses%2F24372%2Fwebinars%2F14843
https://www.bdlfirm.com/attorneys/storrs-w-downey/
https://www.bdlfirm.com/attorneys/jessica-b-jackler/
https://attendee.gotowebinar.com/register/7041445497629918480

