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Illinois Appellate Court Holds 
CTA Has No Duty to Provide 
Medical Assistance
 
In Anderson v. Chicago Transit Authority, 2019 IL App (1st) 
181564 (June 28, 2019), Cook County Circuit Court entered an 
order to dismiss a suit brought by an individual’s estate who 
died when he fell onto a CTA train line’s electrified third rail. 
The dismissal was affirmed on appeal.

In Anderson, Plaintiff’s decedent 
paid his train fare and stood on a 
CTA train platform. Over the next 
30 minutes, the decedent walked 
up and down the platform, 
ignoring the opportunity to board 
11 trains that had stopped at the 
platform. At one point, decedent 

was observed on a surveillance video stumbling over an 
item he placed on the platform and falling onto the third rail 
where he was electrocuted.

Decedent’s family filed a lawsuit claiming that the CTA owed 
a duty to properly monitor his activities on the platform and 
to assess his physical and medical condition during the 30 
minutes he was on the platform. The CTA filed a motion to 
dismiss arguing it did not have a duty to monitor decedent’s 
activity and to assess his physical and medical condition.

On appeal, the Illinois Appellate Court for the 1st District held 
that even though the decedent purchased a ticket and was 
on the platform, he was not a “passenger” the CTA might 
owe a heightened duty of care. The court acknowledged 
that the common carrier has a duty to its passengers to 
exercise the highest degree of care to carry them safely 
to their destinations and provide them with a reasonable 
opportunity to board and leave the train. 

However, that duty does not extend to a person, such as 
decedent, who loiters around a platform while 11 trains 
stop. Merely being on the platform was not enough for 
the decedent to be considered a “passenger,” when 
his presence did not appear to involve embarking or 
disembarking a train.

Though the court determined that the decedent was not 
a passenger, it still analyzed whether the CTA owed a duty 
of ordinary care to monitor the platform for any person 
who is acting in a matter that might suggest a medical 
problem or need for a referral to medical personnel. The 
court concluded that no Illinois cases had ever required a 
duty to exercise ordinary care to include the duty to monitor 
station platforms to determine whether a patron was having 
a medical problem.

Going one step further, the appellate court held that, even 
assuming a duty to exercise ordinary care, “requiring the 
CTA to perform a layman’s triage to sort out an emergent 
medical condition would be entirely unreasonable and 
impractical, negating an existence of a legal duty.” ¶51. More 
to the point, the court stressed that the practical implications 
of imposing such a duty to the CTA would undercut the mass 
transit purpose of the CTA and would require diverting public 
funds to guard against lawsuits such as this. 

As the court noted, “In a city as large as Chicago with its 
plethora of trains, buses, customers and passengers, it is 
simply infeasible of the CTA to hire people who could make a 
differential diagnosis on the bus stop or train platform. A CTA 
maintenance or train operator surely has some skills for their 
position, but they do not include acting as a first responder 
or paramedic.” ¶53. 

Based on this analysis, the appellate court affirmed the trial 
court’s dismissal on the grounds that the law did not impose 
the duty asserted by Plaintiff.

http://www.bdlfirm.com
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Indiana Court of Appeals Holds 
Cap on Physician’s Medical 
Malpractice Cannot be Used to 
Deny Right to Trial
In Wallen v. Hossler, 130 N.E. 3d 138 (Ind. Ct. App. July 23, 2019), 
Plaintiff filed a medical malpractice claim against defendant. 
The claim proceeded under the Indiana Medical Malpractice 
Act; a medical review panel found that defendant failed 
to comply with the appropriate standard of care, but that 
defendant’s conduct was not a factor in the resulting 
outcome. Plaintiff subsequently filed a lawsuit in the Porter 
County Indiana Superior Court. 

Shortly before trial, defendant offered to settle the case for 
$250,000, its limit on liability under the Medical Malpractice 
Act. Plaintiff declined the settlement offer. Defendant filed 
a Motion to Enforce the Indiana Medical Malpractice Act, 
asserting that defendant’s legal liability was capped at 
$250,000 and that Plaintiff’s sole remedy above that was to 
file an action against the Indiana Patient Compensation Fund 
(PCF). Despite Plaintiff’s objection, the trial court granted the 
motion and Plaintiff appealed. 

On appeal, the Indiana Court of Appeals noted that the 
Indiana Medical Malpractice Act limited defendant’s 
liability to $250,000 with the remainder of any judgment or 
settlement amount to be paid from the PCF.

The fact that a physician’s liability is capped at $250,000 
does not mean that Plaintiff’s right to a jury trial against that 
physician is eliminated when the physician offers to settle 
the claim for the full statutory cap amount.  

The court held that the IC§34-18-15-3 requires an agreement 
to settle, not an offer to settle. Plaintiff was therefore allowed 
to proceed with a trial against the doctor.
 

A Man Walks Into a Bar…
In Smith v. The Purple Frog, Inc., 2019 IL App (3d) 180132 
(October 16, 2019), the Illinois Appellate Court held that a 
bar’s warning sign was so sufficient that it rendered an 
otherwise dangerous condition, “reasonably safe.” 

In Smith, Plaintiff was drinking at defendant’s bar when he 
decided to go out onto the back patio area to smoke a 
cigarette. Because it was cold, the bar had a wall mounted 
gas heater operating. Immediately above the heater, the bar 
placed a sign reading “Heater is hot. We are not responsible 
for your silly ass getting too close!! Thanks, Pottsie’s.” 

Despite the fact that Plaintiff knew that the heater was 
hot, he stood near the heater and decided to scratch his 
shoulder on it. When his flannel shirt contacted the heater, it 
caught on fire and he sustained injury. Plaintiff sued the bar 
for exposing him to a dangerous condition.

The bar moved for summary judgment, asserting the 
dangerous condition posed by the heater was open and 
obvious. They argued that Plaintiff was fully aware of the sign 
above the heater, yet still decided to scratch his back on the 
hot heater. The trial court granted the motion for summary 
judgment.

The Illinois Appellate Court for the 3rd District affirmed, 
finding that the heater was clearly open and obvious. More 
importantly, the court held that the bar had no duty to 
provide any additional warning(s) or safeguard(s) to protect 
Plaintiff from the wall heater and, in fact, the warning was so 
adequate that the condition was rendered “reasonably safe.” 
¶22.

New Amendments to Illinois 
Supreme Court Rules  
The Illinois Supreme Court has adopted amendments to a few 
of the Illinois Supreme Court Rules that affect general liability 
cases. 

In particular, Illinois Supreme Court Rule 206 now allows 
a party to use a video recording of a deposition in lieu of 
reading from a transcript. 

This amendment only addresses the form of the 
presentation (video), and not the rules about when a 
deposition testimony can be used at trial.

Practice Tip:
Normally, public policy decisions do not fare well as a basis 
for motions to dismiss at the pleading stage. However, when 
public policy considerations are overwhelming, as in Anderson, 
seeking dismissal at the pleading stage may be successful.

Practice Tip:
While Smith involves a very unusual set of facts, it is nonetheless, 
persuasive authority that a clear warning sign can relieve a 
premises owner of liability for a dangerous condition. Cheers!

Practice Tip:
Under the Indiana Medical Malpractice Act, a plaintiff may use 
trial against the physician to determine the extent to which the 
plaintiff may recover from the PCF as the most expedient way 
to reach the PCF. Under Wallen, that ability takes priority over 
any interest the physician and his or her carrier may have in 
resolving their exposure conveniently and expeditiously. 

http://www.bdlfirm.com
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Illinois Supreme Court Rule 212 has also been amended 
to specifically state that discovery depositions may be 
presented as evidence under the “former statement” 
hearsay exception of Illinois Rule of Evidence 801(d)(2).

Illinois Appellate Court Orders 
New Trial After Trial Court Limits 
Cross-Examination of Expert
In Karn v. Aspen Commercial Painting Inc., 2019 IL App (1st) 
173194 (June 28, 2019), the Illinois Appellate Court held that 
a trial court erred in denying Plaintiff the opportunity to 
cross-examine defendant’s expert on surveillance video of a 
person who was not the Plaintiff. 

In Karn, Plaintiff filed a personal 
injury claim against defendant after 
defendant drove over her left foot at 
an intersection in Chicago. During the 
course of the trial, Plaintiff sought to 
cross-examine defendant’s medical 
expert on his opinions that were 
based largely on surveillance video 
he had reviewed.

According to the record on appeal, Plaintiff was not the 
person depicted in the surveillance video. The trial court 
denied Plaintiff this opportunity and allowed defendant’s 
expert to testify in regard to his opinions for which he had 
other independent and reliable bases.

The jury returned the verdict in favor of the Plaintiff and 
awarded damages for pain and suffering, disability and 
disfigurement in the amount of $123,375. Plaintiff still 
however appealed the trial court’s ruling limiting the cross-
examination of defendant’s expert regarding the bases for 
his opinions.

The Illinois Appellate Court for the 1st District held that 
cross-examination of an expert should be allowed to probe 
an expert’s qualifications, experience, basis of his opinions 
and the sufficiency of his assumptions, and the general 
soundness of his opinions. As such, all facts, data and 
opinions that form the basis of the expert’s opinions that are 
not disclosed on direct examination may be fully developed 
on cross-examination.

In Karn, defendant’s expert report—based in part, on a 
surveillance video of an individual assumed to be Plaintiff— 
stated she would not be expected to have any future pain, 
suffering and disability. Because the expert’s opinions were 
clearly predicated on the surveillance video, Plaintiff’s 
counsel should have been allowed to cross-examine the 
expert on the fact that video did not depict Plaintiff.

Because the appellate court could not say the trial court’s 
erroneous evidentiary ruling had no effect of the outcome of 
the trial, a new trial was ordered.
 

Illinois Appellate Court Applies 
Construction Statute of Repose 
to Action Against Property Owner
Under Section 13-214 of the Illinois Code of Civil Procedure, 
no cause of action may be bought against any entity 
that participated in the “design, planning, supervision, 
observation, or management of construction, or construction 
of any improvement to real property” more than 10 years 
after the completed construction improvement. 

In Graham v. Lakeview Pantry, 2019 IL App (1st) 182003 
(September 24, 2019), the Illinois Appellate Court for the 1st 
District held that this statute barred a cause of action against 
a church in an action brought by a food pantry patron who fell 
walking out of a doorway. The doorway was constructed in 1911 
and was subject to improvements in 2002 and 2003.

In 2003, asphalt was poured outside the doorway. During this 
construction, the facilities engineer for the church made the 
election to fit a new door into the existing door frame rather 
than rebuild the entrance. The church “was involved in the 
design, planning, supervision, observation, and management of 
the construction activities.” ¶35.

Based on an affidavit asserting the facilities engineer’s 
involvement, the trial court ruled that the church was entitled 
to summary judgment because the statute of repose barred 
Plaintiff’s action.

The appellate court agreed with the trial court, holding that 
the affidavit was sufficient to establish the role of the church 
in the modifications to the doorway in 2002 and 2003 and that 
Plaintiff’s cause of action, albeit for premises liability, was based 
upon the “improvements” made in 2002 and 2003.

Practice Tip: 
Graham really stretches the application of the construction statute 
of repose, both in terms of the cause of action the statute can 
reach, and in terms of evidence sufficient to satisfy an entity’s 
role in the underlying construction. Based upon the Graham 
rationale, efforts to unearth records regarding construction 
and modifications to property should be made by defendant 
landowners to determine whether sufficient evidence can be 
presented to support assertion of the statute of repose. 

Practice Tip:
Proper identification of a party in a surveillance video is always 
a tricky issue. Karn stresses the importance of making sure that 
this identification is absolutely confirmed before any surveillance 
video is given to an expert witness in any general liability case or 
workers’ compensation case. 

http://www.bdlfirm.com
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Illinois Appellate Court Affirms 
Summary Judgment for BDL
In Reisner v. Target Corp., 2019 IL App (2d) 190072-U (October 
1, 2019), the Illinois Appellate Court for the 2nd District affirmed 
summary judgment on behalf of our client in a slip and fall 
case. In Reisner, Plaintiff claimed that he slipped on a puddle of 
water that formed after rainwater dripped off of shopping carts 
that were brought into the store. 

Rich Lenkov and Chris Puckelwartz convinced the trial court 
and the appellate court that even though it was inside the 
store, the water was still a natural accumulation, for which 
no liability existed. In addition, they persuaded both courts 
that a city ordinance that might otherwise have imposed 
an obligation to clean up the water, could not supersede 
existing Illinois law, including the natural accumulation rule. 

Illinois Appellate Court Overturns 
Verdict Against BDL Client 
On October 19, 3rd District Appellate Court reversed a $45 million 
verdict in Enbridge v. Oldcastle. Tina Paries and Jeff Kehl tried 
the case on behalf of the defendant in a 3 week trial in Joliet, 
IL in 2017. Their motions for a directed verdict and judgment 
notwithstanding the verdict were denied by the trial court. The 
jury awarded Petitioner with $45 million. 

The appellate court reversed, holding that the trial court should 
have granted the motion judgment notwithstanding the 
verdict. The appellate court decision is so fact specific that a 
Petition for Leave to Appeal to the Supreme Court will not likely 
be granted.

Newsletter Contributors 
Storrs Downey, Jeff Kehl and Chase Gruszka contributed to 
this newsletter.

 

Meet a Member of Our 
General Liability Team

Frank Rowland 

Frank Rowland joins us and discusses 
retaliatory discharge claims, his 16 years 
at the firm, chicken and everything in 
between.

EDITOR: What do you think is the fastest 
growing area in general liability litigation?

FR: Financial torts and retaliatory discharge claims are both 
increasing. Though retaliatory discharge claims are generally 
more labor and employment based, there’s actually a lot of 
general liability components relating to insurance, economic 
loss, etc. in retaliation cases. 

EDITOR: What can you do to help move a case along? 

FR: I don’t really have a magic bullet for how to do that, but it 
comes down to gathering information quickly, assessing the 
case early, assessing your opponent early, assessing as many 
factors as you can early, talking to the client about what the 
case value might be and securing the client’s okay to resolve it 
and move forward.

EDITOR: What do you like to do outside of work? 

FR: I race cars. I used to do road and drag racing; now it’s 
mostly drag racing. I’ve been doing it since before I had a 
driver’s license. 

My wife and I have also had 40-something foster kids that 
have kept us pretty busy; mostly kids under 3 yr. old. My wife’s 
a pediatric nurse so we have had a lot of kids with medical 
issues. 

EDITOR: Biggest pet peeve? 

FR: People who will not take responsibility for their own actions. 

EDITOR: If you could only eat one food for the rest of your life, 
what would it be?

FR: Chicken. There’s no food as nutritious and flexible as chicken.

EDITOR: If you weren’t a lawyer, what would you be doing?

FR: When I was in high school, I took a vocational aptitude test 
‘what would you be good at?’ and the three answers were 
lawyer, psychiatrist and priest. Nobody was more shocked than 
me and my parents to see that. 

I don’t know, I’d probably like to be running a business of some 
kind.

http://www.bdlfirm.com
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Firm News 
 
Rich Lenkov Joins 
ClaimsXchange Board of 
Directors 
Rich Lenkov recently joined the ClaimsXchange Board 
of Directors. ClaimsXchange is a non-profit association 
dedicated to connecting, motivating and educating claims 
and litigation management professionals. Learn more about 
ClaimsXchange here:

Sydney Posner—previously CLM Chief Relationship Officer—
leads ClaimsXchange as Executive director, overseeing 
developing and programming for the association.

View more information on ClaimsXchange. 

Geoff Bryce Named Vice 
President of SOICA
Capital member Geoff Bryce has been named Vice President 
of the Society of Illinois Construction Attorneys (SOICA). 

SOICA recognizes Illinois lawyers who are distinguished for 
their skill, experience and professional conduct in practicing 
construction law.

Attorneys must be nominated to join, and have practiced 
construction law for at least 10 years. Geoff has previously 
served as treasurer and secretary.

Read the full press release.

Kirsten Kaiser Kus Named to 
Best Lawyers
Income member Kirsten Kaiser Kus was recently recognized 
in the 26th Edition of Best Lawyers in America. Kirsten was 
recognized by her peers for her high caliber of work in 
workers’ compensation. Kirsten is ranked among the top 5% 
of private practice attorneys nationwide, based upon peer 
review. 

Best Lawyers is based on a peer-review survey compromising 
more than 8.2 million confidential evaluations by top attorneys.

Jessica Jackler’s Article on 
Measles Epidemic Featured in 
CLM Magazine
Chicago associate Jessica Jackler recently published an 
article for CLM Magazine titled, “Managing an Outbreak: What 
can employers legally require when it comes to vaccines?“

Jessica discusses the recent surge of measles in the U.S., 
vaccines in the workplace and what employers can legally 
require. She provides a brief overview of the history of the 
measles vaccination program and strategies for employers 
to avoid liability under ADA, Title VII and OSHA.

Read “Managing an Outbreak.“

http://www.bdlfirm.com
https://www.bdlfirm.com/attorneys/richard-w-lenkov/
https://theclaimsx.org/about/
https://theclaimsx.org/about/
http://www.bdlfirm.com/wp-content/uploads/2019/11/ClaimsXchange-PR.pdf
http://www.bdlfirm.com/wp-content/uploads/2019/11/ClaimsXchange-PR.pdf
https://theclaimsx.org/
https://www.bdlfirm.com/attorneys/geoffrey-a-bryce/
http://www.soica.org/
http://www.bdlfirm.com/wp-content/uploads/2019/11/02349037.pdf
https://www.bdlfirm.com/attorneys/kirsten-l-kaiser-kus/
https://www.bdlfirm.com/attorneys/jessica-b-jackler/
http://www.bdlfirm.com/wp-content/uploads/2019/09/02286928.pdf
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Kirsten Kaiser Kus Quoted in  
CLM Magazine on Aggressive 
Claims Handling 
Income member Kirsten Kaiser Kus was recently quoted in 
CLM Magazine’s “Helping Injured Workers Quickly“ article. 
The article highlights key pointers Kirsten shared during 
the popular webinar, “Aggressive Claims Handling for 
Workers’ Compensation.” Penny Wright-McCloud of Sunstate 
Equipment Co joined Kirsten. 

Kirsten was quoted on a variety of topics such as pre-
injury preparation and investigation, surveillance video and 
reasons plaintiffs retain counsel. 

Read “Helping Injured Workers Quickly.”
 

Margery Newman Highlighted 
in WCOE Newsletter 
Income member Margery Newman was recently highlighted 
in the latest Women Construction Owners & Executives 
newsletter. Margery was featured for her substantial 
experience handling construction law matters, including 
complex construction litigation in both the private and public 
sectors and related business litigation. 

Women Construction Owners & Executives is committed to 
making a positive difference for women in the construction 
industry by creating opportunities influencing legislation and 
supporting women-owned construction companies. 

Read more about WCOE.

Storrs Downey Presents at NBI 
Indiana Human Resource Law 
Seminar
Capital member Storrs Downey presented at National 
Business Institute’s (NBI) “Indiana Human Resource Law: What 
You Need to Know Now” seminar on November 6. 

Storrs discussed recent development in employment law 
and fundamentals such as hiring/recruiting and employee 
handbooks. Select topics included the interview process, 
employment contracts, sample policies and the latest 
legislative changes impacting human resource practices.

See full agenda. 

Bryce Downey & Lenkov 
Participates in USLI’s Baskets 
for Breast Cancer Auction 
Bryce Downey & Lenkov was proud to participate in USLI’s 
5th Annual Baskets for Breast Cancer auction during Breast 
Cancer Awareness month.

100% of sales from the live auction benefited Breastcancer.
org, a non-profit organization that helps support women and 
their families through breast cancer diagnoses. 

Congratulations to the winner of our basket, “A Bueller Day 
Off.“

For more information, visit Breastcancer.org. 

http://www.bdlfirm.com
https://www.bdlfirm.com/attorneys/kirsten-l-kaiser-kus/
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https://www.bdlfirm.com/attorneys/margery-newman/
https://www.wcoeusa.org/
https://www.bdlfirm.com/attorneys/storrs-w-downey/
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BDL Shares a Meal with The 
Boulevard
Bryce Downey & Lenkov recently had the opportunity to spend 
time with members of The Boulevard, a local homeless shelter.  
Attorneys and staff participated in The Boulevard’s “Share-A-
Meal” program, prepping and serving hot food to the shelter’s 
64 residents, conversing with residents over dinner and touring 
the facility. 

The Boulevard provides medical respite care—including 
physical and behavioral health—housing services and 
employment assistance to homeless adults. It is currently 
the only organization in Chicago that provides a full range of 
resources for homeless adults with medical injuries.

Learn more about The Boulevard. 

Werner Sabo Runs in Chicago 
Marathon for Misericordia Home 
Of counsel Werner Sabo ran in Bank of America’s Chicago 
marathon on October 13. Werner ran to raise money for 
Misericordia Home, a non-profit organization that supports 
children and adults with intellectual and developmental 
disabilities.  

This is the 6th time Werner ran the marathon to support 
Misericordia Home. Werner finished the race in 5:31:56. 
 
Learn more about Misericordia Home. 

Bryce Downey & Lenkov 
Sponsors CVLS’ Race Judicata 
2019
Bryce Downey & Lenkov was proud to sponsor Chicago 
Volunteer Legal Services’ (CVLS) Race Judicata® 2019 on 
September 12. Race Judicata is a 5K Run/Walk, benefiting 
CVLS’ mission to coordinate, support and promote voluntary 
pro bono legal representation. 

Many of the firm’s attorneys and staff participated in the 
race’s 25th anniversary. CVLS is both the first and preeminent 
pro bono civil legal aid provider in Chicago, serving the city’s 
poor and working poor.

Click here for more information on CVLS and Race Judicata. 

http://www.bdlfirm.com
http://www.blvd.org/
https://www.bdlfirm.com/attorneys/werner-sabo/
https://www.misericordia.com/
https://www.cvls.org/judicata
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View more information on our  
General Liability practice.

Our other practices Include: 

• Appellate Law
• Business Law
• Condominium Law
• Construction Law
• Entertainment Law
• Healthcare Law
• Insurance Law
• Intellectual Property
• Labor & Employment Law
• Products Liability
• Professional Liability
• Real Estate
• Transportation Law
• Workers’ Compensation 

 

Who We Are 
 
Bryce Downey & Lenkov is a firm of experienced business 
counselors and accomplished trial lawyers committed to 
delivering services, success and satisfaction. We exceed 
clients’ expectations everyday while providing the highest 
caliber of service in a wide range of practice areas. With 
offices in Chicago and Schererville, and attorneys licensed in 
multiple states, we are able to serve our clients’ needs with a 
regional concentration while maintaining a national practice. 

Our attorneys represent small, midsized and Fortune 500 
companies in all types of disputes. Many of our attorneys are 
trial bar certified by the federal court and have been named 
Leading Lawyers, AV Preeminent and have been selected 
to Super Lawyers and Rising Stars lists. Our clients enjoy a 
handpicked team of attorneys supported by a world-class 
staff.

Cutting Edge Continuing 
Legal Education
If you would like us to come to you for a free seminar,   
Click here or email Storrs Downey. 

Our attorneys provide free seminars on a wide range of 
general liability topics regularly. We speak to individuals and 
companies of all sizes. Some national conferences that we’ve 
presented at are:

• American Conference Institute’s National Conference 
on Employment Practices Liability Insurance

• Claims and Litigation Management Alliance Annual 
Conference

• CLM Retail, Restaurant & Hospitality Committee Mini-
Conference

• Employment Practices Liability Insurance ExecuSummit
• National Workers’ Compensation and Disability 

Conference  & Expo
• National Workers’ Compensation & Disability 

Conference 
• RIMS Annual Conference 

Previous seminars include:
• Kotecki at 25: The Minefield of Employer Liability in Third 

Party Tort Actions in Illinois
• Public Entity Claims in Illinois and Indiana
• Exploiting the Internet in Pre-Suit Investigations
• Use of Drones: Ag Cases
• Sexual Harassment in the Workplace: Confronting & 

Addressing This Growing Problem
• 10 Tricky Employment Termination Questions Answered
• Approaching LGBT Issues in Today’s Workplace
• Employment Law Issues Every Workers’ Compensation 

Professional Needs to Know About

 
If you would like a copy of our other prior webinars, please
email us at mkt@bdlfirm.com.

©2019 Bryce Downey & Lenkov LLC. All rights reserved. The content of 
this document has been prepared by Bryce Downey & Lenkov LLC for 
informational purposes. The information is not intended to create, and receipt 
of it does not constitute, a lawyer-client relationship. You should not act upon 
the information contained in this document without seeking advice from a 
lawyer licensed in your own state. Please do not send or disclose to our firm 
confidential information or sensitive materials without our consent.
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