
1October 2019 WWW.BDLFIRM.COM

Workers’ Compensation Newsletter
October 2019

Dear Rich
 

How do you handle 
cases that call for a 
specialist to review 
the medical record 
prior to the IME being 
conducted?

             — Eric, Itasca, IL

By Rich Lenkov

Workers’ Compensation Practice Chair

There is technically no case that “calls” for a records review 
before an IME. Below is the strategy I recommend frequently 
when you are just about ready to commit to a full blown IME. 

Section 12 of the Illinois Workers’ Compensation Act governs 
IMEs. The rules state that in order to use an IME report at trial, 
you have to submit it to your opponent prior to trial. There  
is really no getting around that, and if you try to hide a  
negative IME, any savvy Petitioner’s attorney will simply  
subpoena your doctor. 

However, these rules do not apply to a records review. There 
is no duty to disclose the results of a records review. If you 
want to test out a doctor, a records review is a good way to 
do that. And if you don’t like the doctors opinion, you don’t 
have to disclose him or her. 

By Michael Milstein  
Income Member

The legislature has not held sessions 
the past few months so there has been 
no major news out of Springfield. The 
next meeting will begin on 10/28/19, with 
a veto session where the legislature 
will debate and vote on overriding any 
vetoes from the Governor. 

The next full legislative session won’t 
occur until January. As we approach the new year, we 
will let you know of any proposed bills that affect workers’ 
compensation. 

In the meantime, there are still a number of arbitrator 
vacancies that need to be filled. Gov. Pritzker recently 
appointed Kathryn Doerries as a Commissioner to replace 
Kevin Lamborn in a term ending January 16, 2023.

Legislative Update

Please submit your most pressing workers’ compensation questions 
to mkt@bdlfirm.com and Rich will respond in the next newsletter.
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Quantity Over Quality: 
Meaningless, Deceitful Job 
Searches Are Worthless 
 
By Tim Alberts
Associate

In Misuraca v. City of Chicago/Department 
of Transportation, 27 ILWCLB 106 (Ill. W.C. 
Comm. 2018), the Commission affirmed 
the arbitrator’s finding, awarding 
wage differential benefits but denying 
permanent total disability benefits.

Petitioner, an asphalt laborer, injured her 
shoulder raking asphalt and underwent 

five surgeries. She was discharged from care with permanent 
15-20 lb lifting, pushing and pulling restrictions, which 
precluded Petitioner from returning to her pre-injury job. 

Petitioner began a self-directed job search and at trial, 
produced documentation demonstrating that she had 
applied, but been rejected, for over 1,000 prospective jobs. 
Petitioner argued that her failure to find a new position, 
despite her efforts, and compliance with her vocational 
rehabilitation program entitled her to permanent total 
disability benefits.

The arbitrator disagreed and instead awarded wage 
differential benefits, noting that Petitioner’s job search 
documentation was illusory and Petitioner lacked motivation 
in finding a new job. The arbitrator noted that Petitioner:

• Showed up for interviews wearing t-shirts, baggy  
 leggings and flip-flops;

• Brought her adolescent son to interviews;

• Refused to provide her driver’s license to a prospective  
 employer who requested it;

• Refused to apply for jobs that required typing;

• Applied almost entirely to employers that were not  
 hiring;

• Applied to positions which clearly required skills outside  
 those Petitioner possessed. 

The Commission affirmed, finding that Petitioner failed 
to meet the burden that she performed a diligent, but 
unsuccessful job search. 

Rules Are Rules: Terminating 
Employees with Workers’ 
Compensation Claims  
By Timothy Furman
Associate

In Dawood v. Mondelez International Inc., 
27 ILWCLB 777 (N.D. Ill. 2019), the Northern 
District of Illinois awarded summary 
judgment to Petitioner’s employer in a 
retaliatory discharge claim.

After Petitioner filed a workers’ 
compensation claim, her employer 
determined that her injury was the result 

of a safety violation and terminated her. Petitioner filed a 
retaliatory discharge claim. 

The court held that the employer was within its rights to 
terminate Petitioner for violating the company’s safety 
policy. The court held that even if an employer’s reason for 
termination does not constitute just cause, this alone does 
not support an inference that its reason was pretextual. 

The court noted that Petitioner’s arguments were based largely 
on speculation and that she failed to produce any evidence 
that the employer’s policy was implemented for the express 
purpose of terminating those alleging workplace injuries. 

View more information about our  
Workers’ Compensation practice.
 
Our other practices Include: 

• Appellate Law
• Business Law
• Condominium Law
• Construction Law
• Entertainment Law
• General Liability
• Healthcare Law
• Insurance Law
• Intellectual Property
• Labor & Employment
• Products Liability
• Professional Liability
• Real Estate
• Transportation Law

Practice Tip:
You can terminate a claimant. However, you must do so 
carefully, as they are protected by the ADA. Consult with your 
in-house employment counsel, or call us, prior to doing so. 

Practice Tip:
Closely monitor Petitioner’s job search, as it is often 
voluminous but purposefully misguided to produce a 
perception that they tried to find work. Send job search logs 
to a vocational expert for their opinion on the reasonableness 
of the job search activity. 
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Firm News
Kirsten Kaiser Kus Named to 
Best Lawyers
Schererville income member Kirsten Kaiser Kus was recently 
recognized in the 26th Edition of Best Lawyers in America. 
Kirsten was recognized by her peers for her high caliber of 
work in workers’ compensation. Kirsten is ranked among the 
top 5% of private practice attorneys nationwide.

Best Lawyers is based on a peer-review survey 
compromising more than 8.2 million confidential evaluations 
by top attorneys. 

Learn more about Kirsten. 

Kirsten Kaiser Kus Quoted in 
CLM Magazine on Aggressive 
Claims Handling
Schererville income member Kirsten Kaiser Kus was recently 
quoted in CLM Magazine’s “Helping Injured Workers Quickly” 
article. The article highlights key pointers Kirsten shared 
during the popular webinar, “Aggressive Claims Handling for 
Workers Compensation.” Penny Wright-McCloud of Sunstate 
Equipment joined Kirsten.

Kirsten was quoted on a variety of topics such as pre-
injury preparation and investigation, surveillance video and 
reasons plaintiffs retain counsel.

Read “Helping Injured Workers Quickly” here.

Jessica Jackler’s Article on 
Measles Epidemic Featured in 
CLM Magazine 
Chicago associate Jessica Jackler recently published an 
article for CLM Magazine titled, “Managing an Outbreak: What 
can employers legally require when it comes to vaccines?”

Jessica discussed the recent surge of measles in the U.S., 
vaccines in the workplace and what employers can legally 
require. She provides a brief overview of the history of the 
measles vaccination program and strategies for employers to 
avoid liability under ADA, Title VII and OSHA. 

Read “Managing an Outbreak.“

 

Werner Sabo to Run in Chicago 
Marathon for Misericordia Home
Of counsel Werner Sabo ran in Bank of America’s Chicago 
marathon on 10/13/19. Werner ran to raise money for 
Misericordia Home, a non-profit organization that supports 
children and adults with intellectual and developmental 
disabilities. Misericordia is recognized as one of the nation’s 
leading communities for those with disabilities, distinguished 
for its network of services and continuum of care model.

This is the 6th time Werner ran in the Chicago marathon to 
support Misericordia Home.

For more information about Misericordia Home, click here.
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Bryce Downey & Lenkov 
Participates in USLI’s Baskets 
for Breast Cancer Auction
Bryce Downey & Lenkov is proud to participate in USLI’s 5th 
Annual Baskets for Breast Cancer auction from 10/16/19 - 10/23/19. 

Baskets for Breast Cancer is a live, online auction where all 
proceeds benefit Breastcancer.org a non-profit organization 
that helps women and their families by providing expert 
medical information about breast health and breast 
cancer, as well as peer support through their large online 
community.

The silent auction features baskets full of a variety of items 
donated by companies. This year, Bryce Downey & Lenkov 
donated “A Bueller Day Off.” Bidders who want to live like 
Ferris and enjoy a day off will have a chance to win:

1. Wrigley Field Tour certificate
2. StubHub gift card
3. Two Go Chicago Explorer Passes
4. Land, Lake, and River: Chicago boat and bus tour 

package
5. Harry Caray’s Italian Steakhouse gift card 

100% of basket sales benefit Breastcancer.org.

BDL Sponsors Race Judicata 
2019
Bryce Downey & Lenkov was proud to sponsor Chicago 
Volunteer Legal Services’ (CVLS) Race Judicata® 2019. 
Race Judicata is a 5K Run/Walk, benefiting CVLS’ mission 
to coordinate, support and promote voluntary pro bono 
legal representation. Many of the firm’s attorneys and staff 
participated in the race’s 25th anniversary. CVLS is both 
the first and preeminent pro bono civil legal aid provider in 
Chicago, serving the city’s poor and working poor.

Read more about CVLS and Race Judicata.
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Listen to Full Episode Here

Please Like Us on Facebook, Twitter and Subscribe on 
iTunes. Send us your questions and we will answer them 
on air — nothing is off-limits.

Legal Face-Off
Podcast

Legal Face-Off is a fast paced, high energy legal program 
dealing with the hottest issues of the day. Rich Lenkov 
and Christina Martini provide a legal point/counterpoint 
perspective on issues ranging from Hollywood celebrities, 
athletes, politicians and everything in between. 

Sound Bite: ACLU attorney John Knight joins Rich and 
Tina to discuss advocating LGBT rights before the Supreme 
Court this week.

Rich Lenkov: Much of the debate in these cases rests 
on the meaning of the phrase “because of sex” in the context 
of Title VII, with a rather lively exchange among the justices 
during oral arguments. Justice Gorsuch stated that the 
question presented is one of “judicial modesty” as to how 
Title VII should be interpreted. How can decisions in favor 
of the LGBTQ community be seen as triggers to “massive 
social upheaval” in light of the 2015 decision, Obergefell v. 
Hodges, which legalized same sex marriage? Are these types 
of issues really better addressed by the legislative branch 
rather than the judicial branch? 

John Knight: Both branches have something to say 
about these issues, but obviously the court is what’s going to 
decide what sex discrimination includes. We think that under 
the argument in all three of these cases, there’s no question 
that firing someone because they’re gay or transgender is sex 
discrimination. I think the people arguing in those cases made 
it clear, we’re not asking the court to rewrite the meaning of 
sex, we are simply asking the court to apply that statute to a 
new circumstance. 

Recent Topics
• Impeachment inquiry against Trump
• Vaping epidemic 
• Felony Murder law
• Hot Cars Act
• Millennial lawyers 

Recent Guests
• Alan Dershowitz 
• Gloria Allred 
• Jesse Jackson
• Former Solicitor General Gregory Garre
• Directors Julie Cohen and Betsy West of RBG

Former Assistant U.S. Attorney Jeffrey Cramer on Trump, 
Ald. Brendan Reilly on pot dispensaries, Rep. Deb Conroy on 
banning vaping, Martha Newman on millennial lawyers

Miro on representing El Chapo and Epstein, Drizin on the 
felony murder law, Rep. Kifowit and much more

Rep. Wheeler on statute of limitations for sex crimes, Jack 
Donson on Epstein suicide, Amber Rollins on Hot Cars Act and 
much more

Congressman Mike Quigley on impeachment, Rep. Willis on 
gun control, Inside Out column and more

Sharon Fairley on Mueller’s testimony, David Ruskin on Illinois’ 
new cannabis law, new John Wayne Gacy documentary and 
more

CONNECT WITH US
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BDL Webinars & 
Seminars

Upcoming Free Webinars

Defending Shoulder, Elbow & Wrist Claims 
11/14/19

Kirsten Kaiser Kus and Dr. B. Israel Yahuaca

 
REGISTER NOW!

 
Recent Webinars

• 3rd Annual BDL Great American WC Quiz

• WC Spinal and Pain Management Issues

• Top 10 Myths About IL Workers’ Compensation

• New Case Law You Need To Know

• Indiana Forms: Taking A Claim From Start To Finish

• How Does The IWCC Work?

• Top Reasons Why Plaintiffs Retain Counsel

• Top 10 Red Flags

• WC Issues Raised by Millennials

• Defending Shoulder and Knee Injuries, feat. Chicago 

Bulls & White Sox Doctor Brian Cole

If you would like a copy of our other prior webinars, please
email us at mkt@bdlfirm.com.

Cutting Edge Continuing 
Legal Education
If you would like us to come to you for a free seminar, 
Click here or email Rich Lenkov. 

Our attorneys regularly provide free seminars on a wide 
range of workers’ compensation topics. We speak to 
companies of all sizes and national organizations. Among 
the national conferences at which we’ve presented:

• Chicagoland Safety, Health and Environmental 
Conference

• CLM Retail, Restaurant & Hospitality Committee Mini-
conference

• National Workers’ Compensation and Disability 
Conference® & Expo

• RIMS Annual Conference
• SEAK Annual National Workers’ Compensation and 

Occupational Medicine Conference
• Workers’ Compensation Educational Conference 

Claims and Litigation Management Alliance Annual 
Conference

©2019 Bryce Downey & Lenkov LLC. All rights reserved. The content of this document 
has been prepared by Bryce Downey & Lenkov LLC for informational purposes. 
The information is not intended to create, and receipt of it does not constitute, a 
lawyer-client relationship. You should not act upon the information contained in 
this document without seeking advice from a lawyer licensed in your own state. 
Please do not send or disclose to our firm confidential information or sensitive 
materials without our consent.

Watch a clip from  
our latest webinar.

Upcoming Events 
 

• 11/5/19 - Chase Gruszka will present at NBI’s webcast 
“Electronic Medical Records: Spotting Medical 
Malpractice Red Flags.” For more information or to 
register, click here. 

• 11/6/19 - Storrs Downey will present at NBI’s “Human 
Resource Law: What You Need to Know Now.” For more 
information or to register, click here.
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