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Dear Rich
 

How will recreational 
marijuana impact 
workers’ compensation 
claims and mandatory 
post-accident drug 
testing?

    — Amy, Oak Brook, IL
 
By Rich Lenkov

Workers’ Compensation Practice Chair

Even though medicinal marijuana has been legal in Illinois 
since 2015, and recreational marijuana becomes legal on 
1/1/20, intoxication is still a defense. Per Section 11 of the Act, 
employers do not owe compensation to an employee if the 
employee’s intoxication was the proximate cause of the injury. 
The burden shifts to Petitioner to prove that it was work, rather 
than marijuana, that caused the accident. 
 
So even with cannabis legalization, you can—and should—still 
conduct post-accident drug testing and deny a claim with 
evidence of marijuana or any other drug usage. 

By Michael Milstein  
Income Member

In May, we wrote that Gov. Pritzker had 
relieved some arbitrators of their positions. 
However, all of these arbitrators are still 
sitting. It is unclear if they will remain in their 
positions and we will let you know of any 
developments.

In other news, the City of Chicago released 
an audit of its workers’ compensation 

program. Its findings are not surprising. New Mayor Lori Lightfoot 
said that “the city’s workers’ compensation program was 
undermanaged and lacked proper protocols – which poses a 
disservice to our injured city employees, as well as taxpayers.” 

The audit found that there were almost 1,300 open workers’ 
compensation claims; 600 of which are decades old. The 
unresolved claims have cost the city $300 million. The mayor 
made recommendations on how to fix the system, but how 
they turn into practical solutions remains to be seen. 

Legislative Update

Please submit your most pressing workers’ compensation 
questions to mkt@bdlfirm.com and Rich will respond in the next 
newsletter.
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Permanent Total Benefits 
Denied Based on Respondent’s 
Vocational Expert 
 
By Jeanmarie Calcagno
Income Member

In Ferdinaze Hajrullahu v. CDW, 18 IWCC 
621, 2018 (Ill. Wrk. Comp. Lexis 780), 
the Commission vacated Petitioner’s 
permanent total benefits award, in favor 
of a 60% loss of the man as a whole. 
Judgment was based on the opinions 
of Respondent’s vocational expert who 
testified that Petitioner was employable 
in a stable labor market. The Commission 

determined that Respondent’s vocational expert had 
a better understanding of Petitioner’s educational and 
vocational history, and ultimately found that Petitioner had 
transferable skills that afforded her access to a stable labor 
market.  
 
On 5/28/03 Petitioner sustained a lumbar injury, undergoing 
surgeries. On 6/23/14 a Functional Capacity Evaluation 
indicated that she was capable of sedentary to light duty 
level work.
 
Respondent’s vocational expert, Commission on 
Rehabilitation Counselor (CRC) Sharon Babat met Petitioner 
in May 2015 and performed a vocational assessment, 
transferable skills assessment and labor market survey. 
Babat testified that a stable labor market existed for 
Petitioner and cited her high school level education, basic 
computer skills, release to sedentary to light level work, 
bilingual language skills and access to an automobile. 
Babat testified that Petitioner had basic computer skills as 
demonstrated by the fact that she used email, Skype and 
Facebook. She also testified to Petitioner’s completion of two 
years of college and consistent work history as documented 
in her pre-employment application records. 

Babat conducted a labor market survey which identified 12 
positions Petitioner could qualify for and secure employment 
within the local community. Babat also testified that 
the labor market survey was not exhaustive, but merely 
representative and that Petitioner could anticipate obtaining 
employment at her pre-injury wage rate. 
 
Petitioner testified that since her 2007 termination, she only 
telephonically contacted the 12 employers identified in 
Respondent’s labor market survey. She did not perform any 
other job searches and did not request any assistance from 
her own vocational counselor.  
 
Petitioner’s vocational expert, CRC Edward Rascati, 
performed a vocational evaluation and opined that no 
stable labor market existed based on her restrictions, limited 
transferable skills, limited education, language barrier and 
minimal computer skills. Rascati testified that all 12 employers 

identified in the labor market survey were contacted and 
no call backs were received. He also testified that all jobs in 
the labor market survey were beyond Petitioners’ physical 
capabilities. 

Refuse the Job Offered at Your 
Own Peril
By Brian Rosenblatt
Income Member

In Markiewicz v. James McHugh 
Construction, 27 ILWCLB 61 (Ill. W.C. 
Comm 2018), Petitioner, an ironworker, 
experienced a knee injury at work. 
Respondent offered Petitioner 
accommodated work. While the offer 
did not provide a written job description, 
it did state that Petitioner would only 
be assigned tasks consistent with his 

physician’s recommended restrictions. The offer also stated 
that if Petitioner felt like the accommodated work exceeded 
his physician’s restrictions, he was to contact Respondent. 

Petitioner argued that both his own physician and the 
Section 12 examiner established that Petitioner could not 
return to work as an ironworker. Respondent subsequently 
provided a job description, which was reviewed between 
Petitioner and his physician. The physician opined that 
Petitioner was unable to perform the modified work.

At trial, Petitioner was awarded temporary total disability 
(TTD) from the time of accident through the date the job 
description was provided. On appeal, Respondent argued 
that the TTD should be limited through the date that the 
accommodated work was offered. 

The Commission overturned the arbitrator’s decision, 
stating the arbitrator’s opinion was based solely on the 
job description, and not on Respondent’s willingness to 
accommodate Petitioner’s work restrictions. Further, the 
treating physician also ignored Respondent’s offer and 
its unequivocal assertion that Petitioner would not be 
required to perform any tasks outside the doctor’s imposed 
restrictions. The Commission found that Petitioner never 
attempted to perform the modified work offered to him, 
and made no effort to cooperate with Respondent. Instead, 
Petitioner raced to his doctor for an opinion that he could not 
perform the modified tasks. 

Practice Tip:
Have your vocational expert perform a vocational assessment, 
transferable skill assessment & labor market survey. Provide your 
expert with Petitioner’s employment application and copies of any 
on-the-job training and certifications. Employment applications 
will typically detail Petitioner’s educational and employment 
histories and transferable skill set.
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The Commission gave weight to Respondent’s offer, and 
found that Petitioner was required to prove Respondent’s
offer was not genuine. By refusing a legitimate offer of  
employment, Petitioner acted at his own peril and to his own 
detriment. 

View more information about our  
Workers’ Compensation practice.
 

Our other practices Include: 

• Appellate Law
• Business Law
• Condominium Law
• Construction Law
• Entertainment Law
• General Liability
• Healthcare Law
• Insurance Law
• Intellectual Property
• Labor & Employment
• Products Liability
• Professional Liability
• Real Estate
• Transportation Law

 

Firm News
Kirsten Kaiser Kus Presents 
Aggressive Claims Handling 
Webinar for CLM  
Kirsten Kaiser Kus presented “Aggressive Claims Handling 
for Workers Compensation” for Claims and Litigation 
Management’s webinar series on 7/9/19. The interactive 
webinar provided an in-depth discussion on ways to 
aggressively move and close claims throughout all phases 
of litigation. Kirsten was joined by Penny McCloud of Sunstate 
Equipment Co.  

Kirsten and Penny discussed: 

• What to do in the first 24 hours of claim notification 
• Strategic investigation techniques
• Medical treatment and management 
• Getting claimants back to work
• How to craft settlements in an efficient manner 

See full agenda here.

Timothy Furman to Present 
Impaired Workers Webinar
Timothy, “T.J.” Furman will present “Impaired Workers and 
Workers’ Compensation Claims” for Lorman Education Services 
on 7/26/19. The webinar will provide a better understanding of 
how to recognize an impaired employee in the workplace, how 
to respond in workers’ compensation claims and successful 
defenses involving drugs. T.J. will discuss:

• Recognizing signs of an impaired employee and how  
 to respond
• Red flags and combating active claims
• Drug usage prior to accident
• Accommodating restrictions
• Marijuana laws: medical and recreational usage
• Mental claims and therapy management strategies

This presentation offers continuing education credit.  

For more information or to register, click here.

Practice Tip:
When offering work accommodations, employers should 
include:

1. Job description
2. Willingness to accommodate physician-imposed  
 restrictions
3. Directions for Petitioner that state if he/she feels the   
 modified tasks are beyond the imposed restrictions, to  
 contact the employer immediately

Upcoming Events 
 

• 8/13/19 - Rich Lenkov and Tim Alberts will present 
“Illinois Breakout on Multi-State Workers’ Compensation 
Laws,” at the WCI 2019 Conference. For more 
information or to register click here. 

• 8/14/19 - Timothy Furman will present “Psychological 
Disorders and the Effects in the Work Place,” for 
Broadspire’s National Webinar.
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Bryce Downey & Lenkov 
Ranked as a Top 50 
Construction Law Firm
 
Bryce Downey & Lenkov has been recognized as one of 
Construction Executive magazine’s Top 50 Construction 
Law Firms. The inaugural issue selects those firms who have 
made significant contributions and lead the construction 
legal industry. 

Construction Executive surveyed hundreds of law firms, 
reviewing their 2018 and 2017 construction practice 
revenues, number of attorneys in the firm’s construction 
practice, percentage of firm’s total revenue derived from its 
construction practice, number of states in which the firm is 
licensed to practice and the year in which their construction 
practice was established.

The accompanying article, “Keeping a Sharp Eye on the 
Contract,” examines risk management, profitability, contract 
dispute resolution and contract administration.

Click here to read the full press release.
View The Top 50 Construction Law Firms®.

BDL is Growing! 
Mary Marcin joins us an associate. Mary 
handles complex general liability and 
workers’ compensation. She has significant 
experience litigating for Chicagoland 
law firms, defending personal injury, 
construction and construction defect, 
product and premises liability claims, as 
well as insurance defense. 

She also has experience handling property and 
transportation matters involving municipal defense, appeals, 
subrogation and other facets of civil litigation. Prior to joining 
Bryce Downey & Lenkov, Mary worked as a litigator for a 
regional transportation company. 

John Schmidt joins Bryce Downey & 
Lenkov as an associate. John handles 
workers’ compensation defense. John 
has represented numerous Fortune 500 
insurance companies and employers, 
guiding clients throughout all aspects of 
litigation, including the appellate level. 

He began his career at the IWCC, 
reviewing numerous arbitration transcripts and preparing 
detailed recommendations for IWCC decisions.

BDL Team Outing
Our workers’ compensation attorneys left the building for 
some friendly Whirlyball competition and laser tag.

http://18ioxp2lvwob1oo6zv219c2b-wpengine.netdna-ssl.com/wp-content/uploads/2019/06/BDL-Press-Release-Top-50-Construction-Law-Firm-02223084xCE0C6.pdf
https://www.constructionexec-pageviewer.com/cem/june_2019/MobilePagedReplica.action?pm=1&folio=34#pg36
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Listen to Full Episode Here

Please Like Us on Facebook, Twitter and Subscribe on 
iTunes. Send us your questions and we will answer them 
on air — nothing is off-limits.

Legal Face-Off
Podcast

Legal Face-Off is a fast paced, high energy legal program 
dealing with the hottest issues of the day. Rich Lenkov 
and Christina Martini provide a legal point/counterpoint 
perspective on issues ranging from Hollywood celebrities, 
athletes, politicians and everything in between. 

Sound Bite: Returning guest, New York Times best-
selling author and advocate Kim Goldman joins Rich and 
Tina to discuss her brother Ron Goldman and new podcast, 
“Confronting O.J. Simpson.”

Rich Lenkov: You’ve been pretty vocal about not 
referring to O.J. Simpson by his name, but rather ‘killer’ or 
‘murdering liar,’ yet he continues to be very prominent—in 
fact, he is in the title of your podcast. Explain to our listeners 
how you’ve been dealing with him over the last 25 years, 
using his name to keep the memory of your brother and the 
stories you want to tell alive, but also not wanting to give this 
individual any more continued fame or notoriety? 

Kim Goldman: Wow, that’s a very good question. I 
struggle with that to be honest with you, because the choice 
to call him killer is my own. I think people think I’m going to self-
combust if I say his name, but I just choose not to because I 
think calling him by his name is a little too casual and familiar. 
For a very long time, it used to frustrate me when anchors 
would just refer to him by his first name, as if they were drinking 
buddies; it just annoyed me. This is the first season and it’s 
the story we’re confronting, but next season will be a different 
name. I don’t necessarily have a problem calling perpetrators 
by their names, but I just want people to remember the 
brutality in which people died. I think we’ve become pretty 
desensitized to how much violence we have in the world.

Recent Topics
• Cannabis-related impairment drivers
• Obesity under the ADA
• IL legislative recap 
• Fixing the Supreme Court
• Abortion laws 

Recent Guests
• Alan Dershowitz 
• Gloria Allred 
• Jesse Jackson
• Former Solicitor General Gregory Garre
• Directors Julie Cohen and Betsy West of RBG

Matt Ford on fixing the Supreme Court, IL Legislative Recap 
with Amanda Vinicky, limiting notoriety of mass shooters and 
more

IL State Rep. Ann Williams on Abortion Laws, Kyle McEntee on 
bar exam passage rates, Joseph Siprut & Chicago Magazine 
on Litigation Finance and more

Mueller report breakdown, Kim Foxx saga, author of new John 
Roberts bio and more

Sandy Hook lawsuit update, 16-year-old SMU law school 
student, Inside Out, April Fools lawsuits & more

R Kelly’s lawyer Steve Greenberg, former Ken Starr prosecutor 
Bruce Udolf on Mueller and much more

CONNECT WITH US

https://wgnradio.com/2019/03/04/michael-avenatti-on-r-kelly-brian-cuban-jodi-balsam-on-colin-kaepernicks-settlement-and-more/
https://wgnradio.com/2019/05/10/congress-v-trump-a-j-freund-and-dcfs-reform-legislating-corporate-board-diversity-and-more/
https://wgnradio.com/2019/06/25/kim-goldman-on-her-new-oj-podcast-drugged-driving-is-obesity-covered-by-the-ada-and-more/
https://www.facebook.com/WGNLegalFaceOff/
https://twitter.com/WGNLegalFaceOff
https://itunes.apple.com/us/podcast/the-legal-face-off-podcast-from-wgn-plus/id957901464?mt=2
http://kimberlygoldman.com/
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https://wgnradio.com/2019/06/10/matt-ford-on-fixing-the-supreme-court-il-legislative-recap-with-amanda-vinicky-limiting-notoriety-of-mass-shooters-and-more/
https://wgnradio.com/2019/06/10/matt-ford-on-fixing-the-supreme-court-il-legislative-recap-with-amanda-vinicky-limiting-notoriety-of-mass-shooters-and-more/
https://wgnradio.com/2019/05/30/the-abortion-debate-new-aba-rule-on-law-schools-litigation-finance-and-more/
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https://wgnradio.com/2019/04/06/sandy-hook-lawsuit-update-16-year-old-smu-law-school-student-inside-out-april-fools-lawsuits-more/
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BDL Webinars & 
Seminars

Upcoming Free Webinars

WC Spinal and Pain Management Issues 
July 30, 2019

Kirsten Kaiser Kus and Paul A. Smucker, M.D. 

 
REGISTER NOW!

 
Recent Webinars

• Top 10 Myths About IL Workers’ Compensation

• New Case Law You Need To Know

• Indiana Forms: Taking A Claim From Start To Finish

• How Does The IWCC Work?

• Top Reasons Why Plaintiffs Retain Counsel

• Top 10 Red Flags

• 2018 Review

• WC Issues Raised by Millennials

• WC Horror Stories

• Defending Shoulder and Knee Injuries, feat. Chicago 

Bulls & White Sox Doctor Brian Cole

If you would like a copy of our other prior webinars, please
email us at mkt@bdlfirm.com.

Cutting Edge Continuing 
Legal Education
If you would like us to come to you for a free seminar, 
Click here or email Rich Lenkov. 

Our attorneys regularly provide free seminars on a wide 
range of workers’ compensation topics. We speak to 
companies of all sizes and national organizations. Among 
the national conferences at which we’ve presented:

• Chicagoland Safety, Health and Environmental 
Conference

• CLM Retail, Restaurant & Hospitality Committee Mini-
conference

• National Workers’ Compensation and Disability 
Conference® & Expo

• RIMS Annual Conference
• SEAK Annual National Workers’ Compensation and 

Occupational Medicine Conference
• Workers’ Compensation Educational Conference 

Claims and Litigation Management Alliance Annual 
Conference

©2019 Bryce Downey & Lenkov LLC. All rights reserved. The content of this document 
has been prepared by Bryce Downey & Lenkov LLC for informational purposes. 
The information is not intended to create, and receipt of it does not constitute, a 
lawyer-client relationship. You should not act upon the information contained in 
this document without seeking advice from a lawyer licensed in your own state. 
Please do not send or disclose to our firm confidential information or sensitive 
materials without our consent.

Watch a clip from  
our latest webinar.
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