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New Impactful Legislation in 
Illinois
Illinois recently introduced two new pieces of legislation 
which are certain to be impactful for employers in the state. 

1. Illinois is expected to become the 11th state to legalize 
recreational marijuana.

2. The Workplace Transparency Act, which addresses 
discrimination and harassment in the workplace, was 
approved by state lawmakers this spring.

Below are summaries of these proposed laws and how they 
may influence workplaces in Illinois. 

PROPOSED RECREATIONAL MARIJUANA LAW

Gov. Pritzker is expected to sign legislation that would make 
recreational marijuana in Illinois legal. Consumers aged 
21 and older will be able to buy marijuana products from 
licensed sellers in Illinois for recreational use beginning 
January 1, 2020. While it will be legal to use marijuana in 
one’s own home and on-site in some cannabis-related 
businesses, any person, business or landlord can prohibit use 
on private property.

Marijuana use outside of work is still a developing area of the 
law. As a practical matter, employers should look to general 
HR policies in place to deal with potential on or off-duty 
recreational marijuana use by employees.

One way to do this is to treat recreational marijuana use 
similar to alcohol use. Employers can still, and should, require 
sobriety at work. If not already within existing policies, they 
should be modified to state that the company will discipline 
employees who appear to be intoxicated at work.

 

Employers should also keep 
in mind that marijuana is 
still illegal under federal law, 
and as such, employers may 
want to consider maintaining 
drug-free workplace policies.  

In light of its flourishing 
recreational marijuana 

sales, Nevada just passed a new law banning employers 
from refusing to hire a job applicant (with limited exceptions 
based on industry) for failing a marijuana screening test. 
That law will become effective in the start of 2020. It is the 
first state to pass such a law. Under this law, if an employer 
requires a new employee to take a marijuana screening test, 
the employee has the right to submit to an additional test to 
rebut the results and the employer must accept the follow-
up test.

Similarly, New York City passed a bill in April that bans 
employers from requiring a prospective employee to pass a 
marijuana screening test as a condition of employment.

It is yet to be determined if Illinois will look to these other 
states for guidance on how to treat recreational marijuana 
use outside of the workplace. 

KEY PROVISIONS OF WORKPLACE TRANSPARENCY ACT

Following the #MeToo Movement and other states which 
have enacted similar legislation, Illinois plans to sign 
legislation into law which seeks to further protect employees 
from unlawful employment practices, such as discrimination, 
harassment and retaliation in the workplace. The legislation’s 
proposed title is the Workplace Transparency Act. Some of 
the important components of this proposed law include:

http://www.bdlfirm.com
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• Legal documents that could prevent an employee 
from reporting sexual harassment such as non-
disclosure agreements, arbitration clauses, and non-
disparagement clauses would be prohibited with 
certain limitations

• Protects independent contractors, in addition to 
employees

• Increased protection for employees who are merely 
“perceived” to be part of a protected class even if 
they are not actually a part of the protected class

• Applicability of the Victims Economic Security and 
Safety Act to victims of sexual harassment

• Mandatory annual sexual harassment training 
for employees using a model training program 
developed by the Illinois Department of Human 
Rights (IDHR)

• Beginning July 1, 2020, employers will be required 
to disclose the number of sexual harassment and 
discrimination settlements or actions against them 
to the IDHR

• Failure to comply with these reporting requirements 
would result in monetary penalties ranging from 
$500 – $5,000 per offense, depending on the size of 
the employer and number of violations

If signed into law, this legislation will provide much greater 
protections to workers in Illinois. Employers will then need 
to modify their employment policies, and implement the 
necessary training and reporting procedures to ensure 
compliance and avoid potential penalties.

Additionally, because this law would impose new restrictions 
on certain terms employers may include in contracts 
with current, former and prospective employees— like 
confidentiality and non-disclosure—companies should note 
that their existing contracts will likely need to be revised. The 
new restrictions do not necessarily place a blanket exclusion 
on such terms, but rather they will need to be modified in 
consideration of the proposed new law’s terms.

DOL Proposed Rule to Narrow 
Definition of Joint Employer 
Under FLSA
On April 1, U.S. Department of Labor (DOL) announced its 
proposed rule to narrow the definition of a joint employer 
under the Fair Labor Standards Act (FLSA). The DOL has not 
meaningfully revised its joint employer regulation in over 
60 years. According to the DOL, this proposal would ensure 
employers and joint employers clearly understand their 
responsibilities to pay at least the federal minimum wage for 
all hours worked, and any overtime for hours exceeding over 
40 in a workweek.  
 
The DOL proposes a clear and concise four-factor test that 
would consider whether the potential joint employer actually 
exercises the power to:

• Hire or fire the employee

• Supervise and control the employee’s work 
schedules or conditions of employment

• Determine the employee’s rate and method of 
payment

• Maintain the employee’s employment records.

This proposed rule is limited to joint employment under the 
FLSA and does not address joint employment under other 
federal statutes. As such, it is separate from the proposed 
National Labor Relations Board (NLRB) rule defining joint 
employment under the National Labor Relations Act that 
is expected to be finalized later this year. Read our post on 
NLRB’s proposed rule here. 

The public will have 60 days to comment on the proposed 
regulation before any final rule is developed. 
 

Actionable Male on Male 
Sexual Harassment & 
Retaliation
In Smith v. Rosebud Farms, Inc., 898 F.3d 747 (7th Cir. 2018), the 
Seventh Circuit affirmed the lower court’s verdict, finding the 
defendant grocery store, Rosebud Farms, liable for sexual 
harassment. The jury concluded Rosebud Farms was liable 

Practice Tip:
Because different federal circuit courts have adopted varying 
standards defining joint employer status, a DOL regulation may 
be a welcome development to provide a universal standard 
that will apply to all employers regardless of their location. 
However, this is just a proposal and we expect to see legal 
challenges to it before any final rule may be promulgated.

Practice Tip:
Once enacted, both of these proposed laws will alter 
the landscape of Illinois workplaces, introducing new 
concepts and requirements, not contemplated previously 
by companies in this state.  

It will be advantageous to employers to modify their 
current policies and contracts, including termination and 
settlement agreements. Please contact us to review and 
revise your existing policies and contracts, or to prepare 
new ones in light of these changes and others introduced 
in Illinois this year. 

http://www.bdlfirm.com
https://www.bdlfirm.com/practices/appellate-law/
https://www.bdlfirm.com/nlrb-proposed-joint-employer-rule/
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for allowing Plaintiff’s supervisor and co-workers to subject 
him to sexual harassment.  
 
The jury awarded $2.25 million, but it was ultimately 
reduced to the statutory damages cap of $462,500.00, 
plus an additional $70,000.00 in back pay and $20,000.00 in 
prejudgment interest. 

The defendant employer claimed the admitted “bumping 
into” and statements of sexual nature directed towards 
Plaintiff, were merely “horseplay” and not discriminatory acts. 
The jury and trial court disagreed and found these acts were 
of a sexual nature and were only directed against a male 
employee and none of the female employees.

The Plaintiff also successfully 
proved he was retaliated against 
for complaining about the 
discriminatory behavior after he 
presented evidence that his tires 
were slashed, he was otherwise 
intimidated and ultimately felt 
compelled to quit. 
 

DOL Issues Three New Opinion 
Letters Concerning FMLA & FLSA
The DOL’s Wage and Hour Division has issued three new 
opinion letters that address compliance issues related to the 
Family and Medical Leave Act (FMLA) and FLSA. 

An opinion letter is an official, written opinion by the DOL on how 
a particular law applies in specific circumstances presented by 
the individual person or entity that requested the letter. Opinion 
letters issued by the DOL may be relied upon as a good-faith 
defense to wage claims arising under the FLSA. 

The opinion letters issued March 14 are summarized below:

• FMLA2019-1-A discusses whether an employer may 
delay designating paid leave as FMLA leave or 
permit employers to expand their FMLA leave beyond 
the statutory 12-week entitlement. The DOL opined 
that an employer may not delay the designation 
of FMLA-qualifying leave or designate more than 
12 weeks of leave as FMLA leave. Therefore, if an 
employee substitutes paid leave for unpaid FMLA 
leave, the employee’s paid leave counts toward his/
her 12-week entitlement and does not expand that 
entitlement. It notes, however, that there is nothing 
in the FMLA that prevents employers from adopting 

more generous leave policies than those required by 
the law, but an employer may not designate more 
than 12 weeks of leave as FMLA-protected.

• FLSA2019-1 clarifies FLSA wage and recordkeeping 
requirements for residential janitors and the “good 
faith” defense. The main issues presented to the DOL 
concerned: 

1. Whether the FLSA guarantees minimum 
wage and overtime pay to residential janitors 
despite their exemption from similar state law 
requirements; and

2. Whether an employer’s noncompliance with 
the FLSA in reliance on a state law exemption 
demonstrates “good faith,” allowing the 
employer to avoid liquidated damages or the 
FLSA’s three-year back wage liability period. The 
DOL explained that it does not believe relying on 
a state law exemption from state law minimum 
wage and overtime requirements is a good faith 
defense to non-compliance with the FLSA, but a 
court has discretion to make that determination 
on a case-by-case basis. When a federal, state 
or local minimum wage or overtime law differs 
from the FLSA, the employer must comply with 
both laws and meet the standard of whichever 
law gives the employee the greatest protection. 
Based on the facts presented here, the DOL also 
reasoned that the FLSA does not specifically 
include an exemption for residential janitors or 
similar employees.

• FLSA2019-2 addresses FLSA compliance related to 
the compensability of time spent participating in an 
employer-sponsored community service program. 
Specifically, whether employees who spent time 
participating in the employer’s optional volunteer 
program qualifies as hours worked under the FSLA. The 
facts presented to the DOL confirmed that employees’ 
participation in the program was charitable and 
voluntary, the employees were not required to 
participate and the employer did not control or direct 
the work. There also did not appear to be any adverse 
consequences if employees chose not to participate 
in the volunteer activities. Although there was the 
possibility of a monetary reward to the group with the 
most community impact, it was not guaranteed that 
all participating employees would receive a bonus 
for their volunteer work. As such, the DOL concluded 
that the employees’ time spent volunteering was not 
compensable work under the FLSA.

Practice Tip:
Though not as prevalent as male-female discrimination and 
harassment claims, same-sex harassment and/or discrimination 
is equally as actionable and should not be tolerated by an 
employer or it will face serious monetary consequences.

Practice Tip:
Although these opinion letters are fact-specific, they provide 
helpful, general guidelines for employers facing similar issues, 
especially FMLA2019-1-A concerning universal FMLA leave 
requirements. If you have any questions about the application 
of these opinions in your own practice, please contact us.

http://www.bdlfirm.com
https://www.dol.gov/newsroom/releases/whd/whd20190314
https://www.dol.gov/newsroom/releases/whd/whd20190314
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Key Reminders About 
Discrimination and Retaliation
Every anti-discrimination statute contains a provision 
prohibiting the employer from retaliating against an 
employee for making a discrimination claim. Employers 
may not retaliate against employees who make an internal 
discrimination complaint; file a discrimination charge with 
the Equal Employment Opportunity Commission (EEOC) or 
similar state or local agency; or testify and/or participate in 
an agency or employer investigation, proceeding, or hearing 
regarding a discrimination claim. Since 2009, the largest 
percentage of EEOC charges have been retaliation claims. 
39,469 retaliation charges were filed with the EEOC during 
the 2018 fiscal year, constituting 51.6% of all charges filed with 
the agency.

It is not uncommon for an agency, court or jury to conclude 
that an employee’s initial discrimination claim was without 
merit, but then find that after the claim was made, the 
employer unlawfully retaliated against the employee or 
other connected employee. We review the basic legal rules 
applied in analyzing retaliation cases below.

The Sixth Circuit U.S. Court of Appeals, whose jurisdiction 
includes Tennessee, most recently outlined these standards 
in Redlin v. Grosse Pointe Public School System, Case No. 
18-1641 (April 16, 2019), when the court overturned the district 
court’s dismissal of Plaintiff’s retaliation claim.  Key points 
from Redlin, other Sixth Circuit decisions and the EEOC’s 
regulations include the following:

• To make out a prima facie retaliation case, the 
claimant must show that: 

1. Management knew about the claimant’s 
protected activity of making or participating in a 
discrimination claim;

2. The employer subsequently took an action that 
was “materially adverse” to the claimant; and

3. There was a “causal connection” between the 
employee’s activity and the materially adverse 
action.

• A “materially adverse” employment action does not 
have to be something as drastic as termination, 
demotion or denying promotion. The only test 
is whether the employer’s action might have 
dissuaded a reasonable employee from making 
or supporting a claim of discrimination. The Sixth 
Circuit has found materially adverse employment 
actions include: denying training opportunities, 
placing an employee on a paid brief administrative 
leave with a performance improvement plan, 
referring an employee to a fitness-for-duty exam 
and escorting them out of the office, selectively 
enforcing policies with harsher punishment than for 
coworkers and frivolous investigations. The EEOC’s 
regulations include examples such as disparaging 
the employee to others, threatening reassignment, 

unduly scrutinizing work or attendance, workplace 
surveillance and threatening deportation.

• The “causal connection” element can be proved 
simply by the closeness in time or “temporal 
proximity” between the employee’s protected activity 
and the materially adverse employment action. The 
Sixth Circuit has held that even a 2-3 month time 
lapse between a Plaintiff’s protected activity and 
the material adverse action is sufficient to satisfy a 
prima facie case of retaliation.  

New Indiana Law Allows 
Deductions for Uniform Rentals
Indiana recently amended the state’s wage deduction 
statute to allow employers in Indiana to deduct the rental 
cost of uniform shirts, pants and other job-related clothing 
from an employee’s paycheck. The amendment went into 
effect on May 1.

Wage deductions are permissible in Indiana under limited 
circumstances in which the deductions are agreed to in 
writing and signed by both the employer and employee. The 
employee may revoke such written agreements at any time. 

Practice Tip:
When an employee that has made or participated in a 
discrimination claim is still working for the accused employer, 
members of management—especially those supervising the 
employee—are in very sensitive territory regarding potential 
retaliation claims. It is understandable that the employee may 
be prone to interpret a justified action as unlawful retaliation, 
yet the employer must be able to run its business. Therefore, 
any potential adverse employee action should be reviewed by 
Human Resources, other appropriate management personnel 
and employment counsel prior to being taken. These entities 
should review these actions for correctness, but the action 
should still be implemented if justified. 

The issue of closeness in time between an employee’s protected 
activity and materially adverse action against the employee can 
be a conundrum for the employer. Discharging an employee the 
day after the employer receives the employee’s EEOC charge is 
obviously dangerous. On the other hand, waiting for significant 
time to pass before taking action—in an attempt to avoid a 
causal connection charge—risks the appearance that the 
action is pretextual, because nothing was done at the time the 
underlying facts were learned. The best approach is to:

• Have the basis for any adverse action well-documented 
as soon as the facts are known

• Be sure there is no mention of the employee’s protected 
activity or inclusion of that activity in the decision 
process and;

• Consult with employment counsel before taking any 
action against the employee.

http://www.bdlfirm.com
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Prior to this amendment, the wage deduction statute was 
limited to certain enumerated reasons including, but not 
limited to, health insurance premiums; union dues; the cost 
of purchasing employee uniforms, tools and equipment; 
reimbursement for education or employee skills training; 
an advance for payroll or vacation pay; and merchandise, 
goods, or food offered by the employer. Until this recent 
amendment, the cost of renting uniforms was not included in 
the statute.

Under the amendment, uniform rentals may now be 
deducted from an employee’s wages, with a cap of either 
$2500 annually or 5% of the employee’s weekly disposable 
earnings, whichever is less. 
 

 

Independent Physician with 
Hospital Privileges Not an 
Employee Under Title VII 
On May 8, the Seventh Circuit affirmed an order of summary 
judgment in favor of a hospital on Title VII employment 
discrimination claims brought by a physician whose 
practice privileges were terminated by the hospital. See 
Levitin v. Northwest Community Hospital, No. 16-3774 (7th 
Cir. May 8, 2019).  The physician, who owns and operates a 
private medical practice, performed most of her work from 
2000–2013 at the hospital where she maintained practice 
privileges. Her lawsuit alleged that the hospital terminated 
her practice privileges on the basis of her sex, religion and 
ethnicity, in violation of Title VII. 

The hospital argued that the physician was precluded from 
bringing Title VII claims against it because she was not an 
employee of the hospital. The district court agreed and 
found that she was an independent physician with practice 
privileges at the hospital rather than an employee of the 
hospital.

The sole question on appeal was whether the physician 
was a hospital employee for purposes of Title VII, which only 
protects employees from employment discrimination. 

The Seventh Circuit relied on agency law which looked to the 
economic realities test to determine whether there was an 
employment relationship. 

Applying the factors under this test, the Seventh Circuit 
has repeatedly held that a physician with hospital practice 
privileges is not the hospital’s employee merely because 
he or she is subject to peer review. The court noted that 
the most important factor for determining employment 
status is an employer’s right to control—and under the facts 
presented here—the hospital did not control the physician. 
For example, the physician owned her own medical 
practice, billed her patients directly, and filed taxes as a 
self-employed physician. The hospital did not provide the 
physician with employment benefits or pay her professional 
licensing dues. 

Moreover, her work agreement with the hospital confirmed 
her independent status because she could set her own 
hours, subject only to operating-room availability; she could 
obtain practice privileges at other hospitals and redirect 
her patients to those locations; and she could use her own 
staff in surgeries. Most importantly, she made the treatment 
decisions for her patients. Thus, the Seventh Circuit affirmed 
the physician was not an employee of the hospital, which 
precluded her Title VII discrimination claims. 
 

Hotel Not Required to 
Accommodate Worker  
In Corrales v. Westin Hotel Management, LP, 2019 (U.S. Dist. 
LEXIS 67656), the U.S. District Court for the Northern District of 
Illinois, granted Westin’s motion for summary judgment. 

Plaintiff was assaulted 
by a hotel guest during 
her employment, and 
alleged that she was 
discriminated and 
retaliated against by her 
employer because of 
her continuing medical 
restrictions and workers’ 
compensation claim. Plaintiff contended that her permanent 
restrictions—cleaning no more than 12 room credits; 
alternating 45 minutes of standing work with 45 minutes of 
sedentary work; and lifting, carrying, pulling and pushing no 
more than 10 pounds—were reasonable accommodations 
under the Americans with Disabilities Act (ADA) and Westin 
failed to accommodate them. 
 

Practice Tip:
Employers in Indiana should immediately comply with 
this new amendment if they are deducting wages from 
employees for uniform rentals. It is important to remember, 
however, that according to federal law (see FLSA Fact 
Sheet #16), pay deductions cannot be made which reduce 
an employee’s wages below minimum wage nor may that 
deduction cut into overtime compensation, as stipulated 
by the FLSA. Additionally, the cost of personal protective 
equipment required by federal rules may not be deducted.

Practice Tip:
Companies must keep in mind that internal classification 
of a worker as an independent contractor has little bearing 
on whether an individual is an employee. Courts look at the 
factors set forth above, such as the degree of control, when 
ultimately deciding whether a worker is an employee or an 
independent contractor. If your business utilizes the services 
of independent contractors, it is important to understand 
these factors to avoid potential liability under Title VII and 
other statutes such as the FLSA.

http://www.bdlfirm.com
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The defendant employer claimed that cleaning 17 room 
credits was an essential job function and that there was no 
reasonable accommodation that allowed Plaintiff to meet 
that essential function. While the 17 room credit expectation 
was not explicitly listed in the job description, Westin’s stated 
expectations and actual practices demonstrated that it was 
considered an essential job function. 

Westin argued that Plaintiff’s proposed accommodations 
either required it to make a temporary light duty position, 
permanent or co-workers to perform Plaintiff’s essential job 
functions. Neither of those accommodations is required by 
the ADA. 

The court found that Plaintiff failed to provide sufficient 
evidence to show that she was a qualified individual, 
capable of performing the essential job functions with 
or without reasonable accommodation under the ADA.

DOL Provides Guidance on 
Classification of Independent 
Contractors in Gig Economy
On April 29, the DOL issued an opinion letter providing 
guidance for gig economy companies on when to properly 
classify workers as independent contractors versus 
employees. Independent contractors are not subject to 
minimum wage and overtime requirements imposed by the 
FLSA. 

The opinion letter responds to a question submitted by a 
virtual marketplace company (VMC) on whether its service 
providers are employees or independent contractors under 
the FLSA. According to the letter, a VMC is an online and/or 
smartphone-based referral service that connects service 
providers to end-market consumers to provide a wide 
variety of services. VMCs accomplish this through a software 
platform that uses objective criteria to match consumers to 
service providers. The virtual platform provides information 
on how the virtual marketplace works without any further 
training or direction. Once the account is activated, service 
providers can immediately provide work to consumers and 
are not required to report to a physical office.

The DOL applied the traditional six-factor economic reality test 
derived from Supreme Court precedent in determining the 
company’s service providers were independent contractors: 

1. The nature and degree of the potential employer’s 
control;

2. Permanency of the worker’s relationship with the 
potential employer;

3. Amount of the worker’s investment in facilities, 
equipment or helpers;

4. Amount of skill, initiative, judgment or foresight 
required for the worker’s services;

5. Worker’s opportunities for profit or loss; and

6. Extent of integration of the worker’s services into the 
potential employer’s business.

The DOL found that the service providers were independent 
contractors and were not working for the VMC, but rather 
for consumers through the virtual marketplace. The DOL 
concluded that the VMC did not exert control over the 
service providers because the providers had complete 
autonomy over their works hours, significant flexibility 
over their schedules and freedom to pursue external 
opportunities without repercussion. 

The DOL also concluded that there was no permanent 
relationship because the service providers were free to stop 
providing services at any time. Further, the DOL found that 
the company did not invest in facilities, equipment or other 
materials necessary to perform the work, and the providers 
retained control over the opportunity for profit or loss 
because they could negotiate rates (despite the company 
setting the default price). Lastly, the service providers were 
not integrated into the company’s overall business, because 
they were merely providing services to consumers, while the 
business was providing the referral platform.

EEOC 2018 Enforcement 
and Litigation Data Reveals 
Retaliation Claims on the Rise
In April, the EEOC released detailed breakdowns for 
discrimination charges it received in 2018. The EEOC received 
a total of 76,418 charges during the 2018 fiscal year. The 
2018 data showed that retaliation continued to be the most 
frequently filed type of charge, followed by sex, disability and 
race discrimination. Unsurprisingly, in light of the #MeToo 
Movement, sexual harassment charges increased by 13.6% 
from the prior year.

Practice Tip:
DOL opinion letters may be relied upon as a good-faith defense 
to FLSA wage claims. Although the opinion letter is limited to 
facts and circumstances specific to particular gig economy 
workers, this guidance may shed light on future arguments 
that businesses will rely upon to defend against independent 
contractors’ FLSA claims. If you have any questions about the 
application of these opinions in your own practice, please 
contact us.

Practice Tip:
While Westin was able to provide evidence that cleaning 17 
room credits per 8 hour shift was an essential job function, 
it is always best to explicitly state essential job functions in 
the position’s job description. Employers should also engage 
in a flexible, interactive process to discuss and identify 
reasonable accommodations for disabled employees.

http://www.bdlfirm.com
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EEOC: Employers Must Report 
2017 and 2018 EEO-1 Pay Data 
by September 30
As we previously reported in our March Labor & Employment 
Newsletter, the deadline to submit Component 1 of the EEO-1 
form was extended until May 31. Component 1 asks for the 
number of employees who work for the company by job 
category, race, ethnicity and sex. 

The EEOC recently announced that employers must 
also report Component 2 pay data, by September 30. 
Component 2 data must include hours worked and pay 
information from employees’ W-2 forms broken down by 
race, ethnicity and sex, from the 2017 and 2018 calendar 
years. This announcement has been long-awaited as 
litigation on the matter ensued. The EEOC expects to begin 
collecting this pay data mid-July, and will notify filers of the 
exact date the survey will open as soon as it is available. 

As a reminder, the EEO-1 is an annual survey that must be 
filed by all private employers with at least 100 employees 
and federal contractors with at least 50 employees and 
a contract with the federal government of $50,000 or 
more. Filing the EEO-1 report is required by federal law. Any 
employer failing or refusing to file an EEO-1 report when 
required to do so may be compelled to file by order of a U.S. 
District Court, upon application of the EEOC.

Filers should continue to use the currently open EEO-1 portal 
to submit Component 1 data from 2018 at https://www.eeoc.
gov/employers/eeo1survey/index.cfm.

Janet Dhillon Confirmed as 
New EEOC Chair
 
Janet Dhillon was recently confirmed as the new Chair of 
the EEOC. Her confirmation could mean significant changes 
for employers going forward, especially since the Senate 
restored a quorum to the EEOC, meaning it can now issue 
long-awaited guidance on critical subjects like sexual 
harassment and the new EEO-1 forms’ pay data component. 
 
By way of background, Janet Dhillon began her legal career 
in private practice before serving as corporate counsel for 
a national airline and several national retailers. Based on 
her prior Senate testimony, it appears her priorities include 
clearing the backlog of cases pending with the EEOC, along 
with reducing the number of lawsuits filed by the EEOC. As 
such, it can be surmised that her focus will be on conciliation 
and resolution rather than litigation. 

Her stance on matters 
involving LGBT discrimination 
is less understood. It 
has been the EEOC’s 
longstanding position 
that Title VII prohibits 
discrimination on the basis of 
sexual orientation; however, 
Chair Dhillon has declined 
to vocalize her stance on 
the subject, making it unclear for the future of the agency. 
Nonetheless, the Supreme Court may address this subject 
sooner than later since it has taken up three cases on this 
specific issue and would override any EEOC position. We 
will monitor the EEOC’s activity and provide updates on any 
important changes.

Practice Tip:
Retaliation and sexual harassment claims continue to escalate, 
so employers must combat potential claims by proactively 
reviewing their current policies prohibiting these types of 
conduct. Employers should also consider taking further steps, 
such as trainings and seminars, to prevent discrimination, 
harassment and retaliation claims. If you want more 
information on these types of services, please contact us.

http://www.bdlfirm.com
http://18ioxp2lvwob1oo6zv219c2b-wpengine.netdna-ssl.com/wp-content/uploads/2019/03/L-E-Newsletter-March-2019-02123357xCE0C6.pdf
http://18ioxp2lvwob1oo6zv219c2b-wpengine.netdna-ssl.com/wp-content/uploads/2019/03/L-E-Newsletter-March-2019-02123357xCE0C6.pdf
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Handbook Services
As a reminder to our clients and prospective clients, we 
prepare comprehensive employee handbooks tailored to 
your business needs, in addition to reviewing and revising 
existing handbooks to ensure up-to-date compliance with 
applicable law. 

We strongly recommend that you consider a yearly audit 
of your current policies as there are constant changes and 
additions to the law. 

Review our top recommendations to protect your 
organization and mitigate potential lawsuits. Read 
Spring Cleaning: Labor & Employment Solutions.

If you are interested in these—or any other—employment 
services, please contact one of our Labor and Employment 
attorneys, Storrs Downey or Jessica Jackler.

Newsletter Contributors 
Storrs Downey, Jessica Jackler, Kevin Kaufman and Cary 
Schwimmer contributed to this newsletter.

View more information on our  
Labor & Employment practice.

Our other practices Include: 

• Appellate Law
• Business Law
• Condominium Law
• Construction Law
• Entertainment Law
• General Liability
• Healthcare Law
• Insurance Law
• Intellectual Property
• Products Liability
• Professional Liability
• Real Estate
• Transportation Law
• Workers’ Compensation

Meet the Team
 

Jessica Jackler 
 
One of our more veteran Labor & 
Employment associates, Jessica Jackler, 
shares a little about herself and her time 
at the firm since joining in 2017. 
 
 
 
 

EDITOR: Tell me a little bit about your background. What did 
you do before coming to BDL? 

JJ: I have always been on the management side, handling 
employment matters. I’ve been practicing for 11 years. 
Currently I represent clients in labor and employment 
matters including investigations; harassment, discrimination, 
retaliation and wrongful termination claims; wage-and-hour 
disputes; and general compliance with federal and state 
employment statues.

EDITOR: What do think the biggest challenge facing 
employers is?

JJ: Discrimination and retaliation claims are on the rise, 
especially in light of the #MeToo Movements. Also, general 
compliance with evolving state and local laws can be 
challenging for employers. 

EDITOR: Where did you grow up?

JJ: I grew up in New Jersey and Florida. I moved to Boston to 
attend Suffolk University Law School. I also spent some time 
living in both New York and Colorado.

EDITOR: Biggest pet peeve?

JJ: Tardiness.

EDITOR: What do you like to do outside of work?

JJ: I have a toddler that keeps me busy when I’m not at work 
and I have another son due this summer. I love spending 
time with my family, trying new restaurants around Chicago, 
cooking and traveling.

http://www.bdlfirm.com
http://www.bdlfirm.com/wp-content/uploads/2019/04/L-E-Spring-Cleaning-2019-doc-02164972xCE0C6.pdf
mailto:sdowney%40bdlfirm.com?subject=
mailto:jjackler%40bdlfirm.com?subject=
https://www.bdlfirm.com/attorneys/storrs-w-downey/
https://www.bdlfirm.com/attorneys/jessica-b-jackler/
https://www.bdlfirm.com/attorneys/kevin-w-kaufman/
https://www.bdlfirm.com/attorneys/cary-schwimmer/
https://www.bdlfirm.com/attorneys/cary-schwimmer/
https://www.bdlfirm.com/practices/labor-employment-law/https://www.bdlfirm.com/practices/labor-employment-law/
https://www.bdlfirm.com/practices/appellate-law/
https://www.bdlfirm.com/practices/business-law/
https://www.bdlfirm.com/practices/condominium-law
https://www.bdlfirm.com/practices/construction-law
https://www.bdlfirm.com/practices/entertainment-law/
https://www.bdlfirm.com/practices/general-liability/
https://www.bdlfirm.com/practices/healthcare/
https://www.bdlfirm.com/practices/insurance-law/
https://www.bdlfirm.com/practices/intellectual-property/
https://www.bdlfirm.com/practices/products-liability/
https://www.bdlfirm.com/practices/professional-liability/
https://www.bdlfirm.com/practices/professional-liability/
https://www.bdlfirm.com/practices/real-estate/
https://www.bdlfirm.com/practices/transportation/
https://www.bdlfirm.com/practices/workers-compensation/
https://www.bdlfirm.com/practices/workers-compensation/
https://www.bdlfirm.com/attorneys/jessica-b-jackler/
https://www.bdlfirm.com/attorneys/jessica-b-jackler/
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Firm News
Samuel Levine Named ISBA 
Austin Fleming Award Winner 
The Illinois State Bar Association’s (ISBA) Journal Editorial 
Board has selected of counsel Samuel Levine as the 2018-
2019 Austin Fleming Award recipient. 

The award honors outstanding past and present editors of 
association newsletters. Samuel was selected for his work 
as the current editor of ISBA’s construction law newsletter, 
Building Knowledge, and former editor of the real estate 
newsletter, Real Property, totaling more than 20 years of work.

Samuel be honored at the ISBA awards reception on July 11.  
 
Read the construction law newsletter.
Read the real estate newsletter. 

 

South Bend Orthopaedics 
Workers’ Compensation 
Seminar
 
Income member Kirsten Kaiser Kus participated in a 
panel discussion at South Bend Orthopaedics’ workers’ 
compensation seminar on June 5. 

Their discussion covered:

• The role of case managers on claims
• Criteria used to re-open existing claims
• Chronic injuries including lumbar DDD, knee, shoulder, 

elbow and hand
• Statute of limitations 

See full agenda.

BDL Supports Urban Autism 
Solutions Fundraiser 
Bryce Downey & Lenkov is proud to support Urban Autism 
Solutions’ “Carrots & Cocktails” fundraiser on June 27. The 
event will take place at the Urban Autism Solutions’ Growing 
Solutions Farm, a project where farm interns learn agriculture 
skills, as well as how to follow structured employment tasks.

Urban Autism Solutions is dedicated to changing outcomes 
for young adults with autism through an integrated 
community life. The group addresses challenges by 
advancing social and vocational opportunities.

Purchase tickets.
Click here for more information on Urban Autism Solutions

http://www.bdlfirm.com
https://www.bdlfirm.com/attorneys/samuel-h-levine/
https://www.isba.org/sections/construction/newsletter
https://www.isba.org/sections/realestate/newsletter
https://www.bdlfirm.com/attorneys/kirsten-l-kaiser-kus/
http://www.bdlfirm.com/wp-content/uploads/2019/05/02194271.pdf
http://18ioxp2lvwob1oo6zv219c2b-wpengine.netdna-ssl.com/wp-content/uploads/2019/05/02194271.pdf
https://www.eventbrite.com/e/carrots-cocktails-tickets-60704707414
https://www.urbanautismsolutions.com/
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2019 CLM Workers’
Compensation Conference
Capital member Rich Lenkov and income member Kirsten 
Kaiser Kus presented at the 2019 CLM Workers’ Compensation 
Conference on May 22.

Rich Lenkov presented “PTSD Claims from First Responders.” 
The panel discussed drug overdoses, assaults, shootings and 
other traumatic events claims. Bradley Gronke of Gallagher 
Bassett Services and Alexander Obolsky of Health and Law 
Resource also joined.

Kirsten Kaiser Kus presented “Aggressive Claims Handling.” 
Steve Carman of Celadon Trucking, Judith Cole of K2 Industrial 
Services, Claire Muselman of Continental Western Group and 
Leslie Rodgers of Cincinnati Insurance Company joined.
 
See the full agenda.

Cutting Edge Continuing 
Legal Education
If you would like us to come to you for a free seminar,   
Click here or email Storrs Downey. 

Our attorneys regularly provide free seminars on a wide range 
of labor and employment topics. We speak to companies 
of all sizes and national organizations. Among the national 
conferences at which we’ve presented:

• American Conference Institute (ACI)
• Claims and Litigation Management Alliance Annual 

Conference
• CLM Retail, Restaurant & Hospitality Committee Mini-

Conference
• Employment Practices Liability Insurance ExecuSummit
• National Association of Security Companies (NASCO)
• National Workers’ Compensation and Disability 

Conference 
• RIMS Annual Conference
• SEAK Annual National Workers’ Compensation and 

Occupational Medicine Conference

Previous Webinars
• 10 Tricky Employment Termination Questions Answered
• Approaching LGBT Issues in Today’s Workplace
• Employment Law Issues Every Workers’ Compensation 

Professional Needs to Know About
• Hiring Do’s and Don’ts
• Is Your Independent Contractor Actually an Employee?
• Recent DOL & NLRB Developments
• Religious and Disability Discrimination & Accommodations
• Risky Business: Drugs, Sexual Orientation & Guns in the 

Illinois Workplace

If you would like a copy of our other prior webinars, please
email us at mkt@bdlfirm.com.

©2019 Bryce Downey & Lenkov LLC. All rights reserved. The content of this 
document has been prepared by Bryce Downey & Lenkov LLC for informational 
purposes. The information is not intended to create, and receipt of it does 
not constitute, a lawyer-client relationship. You should not act upon the 
information contained in this document without seeking advice from a 
lawyer licensed in your own state. Please do not send or disclose to our firm 
confidential information or sensitive materials without our consent. 

Upcoming Events 

• 7/26/19 - Timothy Furman will present “Impaired Workers 
and Workers’ Compensation Claims” for Lorman 
Education Services’ webinar. For more information or to 
register, click here. 

• 8/13/19 - Rich Lenkov and Tim Alberts will present “Illinois 
Breakout on Multi-State Workers’ Compensation Laws,” 
at the WCI 2019 Conference. For more information or to 
register click here. 

• 8/14/19 - Timothy Furman will present “Psychological 
Disorders and the Effects in the Work Place,” for 
Broadspire’s National Webinar.

http://www.bdlfirm.com
https://www.bdlfirm.com/attorneys/richard-w-lenkov/
https://www.bdlfirm.com/attorneys/kirsten-l-kaiser-kus/
https://www.bdlfirm.com/attorneys/kirsten-l-kaiser-kus/
https://www.theclm.org/Event/GeneratedScheduleAndCourses/10108
mailto:mkt%40bdlfirm.com?subject=
mailto:sdowney%40bdlfirm.com?subject=
mailto:mkt%40bdlfirm.com?subject=
https://www.bdlfirm.com/attorneys/timothy-furman-jr/
http://web1.lorman.com/training/impaired-workers-and-workers-compensation-claims
https://www.bdlfirm.com/attorneys/richard-w-lenkov/
https://www.bdlfirm.com/attorneys/tim-w-alberts/
https://www.wci360.com/conference/register/
https://www.bdlfirm.com/attorneys/timothy-furman-jr/

