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Dear Rich
 
How do you get the Plaintiff 
attorney to act? How do you get an 
old case dismissed if the Plaintiff 
attorney won’t negotiate?

 
— Judy, Chicago, IL

By Rich Lenkov
Workers’ Compensation Practice Chair

This is one of the most common questions we get, and one of the 
things that frustrates my clients the most about Illinois. The good 
news is there are many things you can do to aggressively push the 
case forward and force opposing counsel to respond: 

1. Make an offer: I don’t subscribe to the idea that you have 
to wait for a demand before making an offer. By taking the 
first step and making an offer, you set the parameters of 
negotiation and force opposing counsel to take that offer to 
their client. You are also forcefully communicating that the 
case be settled on your terms, not your opponent’s. 

2. Secure a trial date: many attorneys will not respond to you 
unless they are faced with the risk of trial. You should also 
handle your case always as if it is actually going to trial, even 
though most cases settle. 

3. Move to dismiss: if opposing counsel is not responding, 
Petitioner is not complying with treatment, missing medical 
appointments or IMEs, move to dismiss the case. Petitioner has 
an affirmative duty to push their case forward. If they don’t, 
arbitrators, even in Illinois, will dismiss the case.  

4. Cut benefits: nothing gets attention more than you cutting 
TTD or medical benefits. Always do so with a good faith basis, 
but do not be hesitant to do so where appropriate. 

5. Persistence: good old fashioned follow up and not taking no 
for an answer is always required when dealing with opposing 
counsel and claimants who are by nature non-responsive.

By Michael Milstein 
Income Member 

It has been a busy month at the IWCC. 
As we reported in our latest WC alert, 
the Illinois legislature passed SB1596 
along party lines. The new law amends 
the exclusive remedy provision in 
both the Workers’ Compensation and 
Occupational Disease Acts, providing 
a private civil cause of action against 
employers for claims which were 

previously barred by a statute of repose. This opens up a 
new area of exposure for employers on cases that had 
previously been barred. We await Gov. Pritzker’s decision and 
will keep you updated. 

Additionally, the IWCC is already beginning to feel the 
effects of Gov. Pritzker’s election as he began to make new 
appointments. Michael Brennan, a current Commissioner, 
was elevated to IWCC Chairman. Arbitrator Barbara Flores 
was promoted to Commissioner (taking Mr. Brennan’s 
spot), along with Arbitrator Douglas McCarthy (taking 
over for David Gore). Lastly, Marc Parker and Maria Portela 
were appointed as Commissioners, taking over for Charles 
DeVriendt and Joshua Luskin. We continue to expect 
more changes at the arbitrator level as well as additional 
reforms to be presented before the legislature, given a new 
Democrat governor and Democrat legislature. 

Legislative Update

Please submit your most pressing workers’ compensation questions 
to mkt@bdlfirm.com and Rich will respond in the next newsletter.
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Opening the Floodgates:  
Senate Bill 1596’s Ramifications 
 
By Timothy Furman
Associate

Illinois Senate Bill 1596 recently passed 
both houses and is on Gov. Pritzker’s desk 
for signature. The bill would amend the 
Illinois Workers’ Compensation Act to allow 
employees to sue their employer in civil 
tort actions for a latent injury (one that 
does not immediately present itself or 
which actually develops at a later time).  
 

Specifically the bill states: 

Subsection (a) of Section 5 and Section 11 do not apply 
to any injury or death resulting from an occupational 
disease, as to which the recovery of compensation 
benefits under this Act would be precluded due to the 
operation of any period of repose or repose provision. As 
to any such occupational disease—the employee, the 
employee’s heirs and any person having standing under 
the law to bring a civil action, including an action for 
wrongful death and an action pursuant to Section 27-6 
of the Probate Act of 1975—has the nonwaivable right to 
bring such an action against any employer or employers. 

The bill also effectively overturns Folta v. Ferro Engineering, 
2015 IL 118070, wherein the Illinois Supreme Court ruled that 
latent injury claims that were otherwise compensable, were 
barred when filed outside the allowable statute of repose. 
The Folta court held that would-be plaintiffs were barred 
from bringing civil actions in said claims by the exclusivity 
rule of the Illinois Workers’ Compensation Act and Workers’ 
Occupational Disease Act. 

To be clear, the bill does not seek to extend the current 25 
year statute of repose, but instead allows civil suits to be 
filed in latent injury cases after the current statute of repose. 
This proposed exception would not be the first of its kind. 
The exclusive remedy provision does not currently apply to 
several situations, including intentional torts by the employer 
or where an employer does not have workers’ compensation 
insurance.  

However, Senate Bill 1596 would cause significant issues for 
Illinois employers if signed into law. The Illinois Association of 
Defense Trial Counsel (IDC) has issued a letter urging Gov. 
Pritzker to veto the bill. In its letter, the IDC states:

 
All general liability insurance policies have a standard 
exclusion for claims by an employee, and all workers’ 
compensation policies have a standard exclusion for any 
civil claims against the employer. The practical effect of 
this bill is to subject Illinois employers to unlimited liability 
for employees’ latent injury claims, and at the same time, 
strip Illinois employers of their insurance for such claims. It 
would be manifestly unjust to do so.  

The proposed litigation is politically left-leaning as it seeks 
to offer plaintiffs additional recovery avenues and greater 
awards (by avoiding the workers’ compensation system). 
The political gain sought by the bill’s creators will likely be 
overshadowed by a significant downturn in companies 
willing to continue operating in Illinois under the new law. 

Investigate, Investigate & 
Then Investigate  
By Chase Gruszka
Associate

In Moran v. Chicago Custom Home Builders, 
Inc., 27 ILWCLB 6 (Ill. W.C. Comm. 2018),  
Petitioner testified at trial that he injured his 
left wrist and felt pain in the right shoulder 
after a 4/10/14 fall at work. 

At trial, two witnesses from Respondent  
testified that they saw Petitioner fall onto his 
left hand. Respondent also introduced  

medical evidence showing that when Petitioner treated for the 
right shoulder, his physician documented that the right shoulder 
injury initially arose from a prior 3/26/14 work accident when a 
beam fell on his right shoulder. The records also documented a 
history of a right shoulder injury from 3/10/14, and a left wrist injury 
with a right shoulder re-injury from April 2014. Right shoulder MRIs 
from after 4/10/14 also showed evidence of degeneration.  
 
After being confronted with these records, Petitioner admitted 
to the prior 3/26/14 work accident. In awarding benefits, the  
arbitrator found that both the left wrist and right shoulder  
injuries were causally connected to the 4/10/14 work accident. 

On review, the Commission found that Petitioner failed to prove 
that his right shoulder condition was causally connected to the 
4/10/14 work accident because: (1) Petitioner admitted to the 
3/26/14 accident (which was not at issue before the  
Commission); (2) the mechanism of injury — falling onto the 
left hand was inconsistent with a right shoulder injury; (3) 
medical evidence from after the 4/10/14 fall was inconsistent 
with an acute right shoulder injury. 

Practice Tip:
• Review both your casualty and workers’ compensation  
 policies to ensure that you are adequately covered; 

• Explore your carrier’s endorsement options as soon as  
 possible;
• Have a complete and thorough record of any and all  
 materials, chemicals, etc. that have ever been used by  
 your business to increase your preparedness and build  
 a defense for any potential suit that could   
 emerge years down the road.  

Practice Tip:
Investigate Petitioner’s reports, witness statements and medical  
records, because inconsistencies will likely prevent a Petitioner 
from establishing causal connection. 

https://www.bdlfirm.com/attorneys/jonathan-m-zarate/
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Closing the Gap: Lowering & 
Eliminating Wage Differential 
Claims 
By Timothy Furman
Associate

In Holstine v. Affordable Roofing, 27 ILWCLB 
7 (Ill. W.C. Comm. 2018), the Commission 
awarded a wage differential award 
despite Petitioner’s lack of proof of a 
diligent job search.  

At trial, evidence demonstrated that 
Petitioner worked as both a roofer and 
maintenance staff at a church prior to his 

workplace accident. The arbitrator found Petitioner’s accident 
to be compensable, but refused to award a wage differential 
and instead awarded 50% loss of the person as a whole, 
ruling that Petitioner could not satisfy the wage differential 
requirements. The Commission and circuit court affirmed, 
however the appellate court reversed and remanded.

In awarding a wage differential, the appellate court 
and Commission relied only on the treating physician’s 
restrictions, an FCE and evidence of the wages Petitioner 
made at his concurrent and new jobs. The Commission 
awarded a wage differential despite Petitioner failing 
to introduce evidence of a diligent job search or a true 
vocational assessment. 

 
View more information on our  
Workers’ Compensation practice.
 

Our other practices Include: 

• Appellate Law
• Business Law
• Condominium Law
• Construction Law
• Entertainment Law
• General Liability
• Healthcare Law
• Insurance Law
• Intellectual Property
• Labor & Employment
• Products Liability
• Professional Liability
• Real Estate
• Transportation Law

  

Upcoming Events 

• 5/22/19 - Rich Lenkov will present “PTSD Claims from 
First Responders” at the 2019 CLM & Business Insurance 
Workers’ Compensation Conference.  
For more information or to register, click here. 

• 5/22/19 - Kirsten Kaiser Kus will present “Aggressive 
Claims Handling” at the 2019 CLM & Business Insurance 
Workers’ Compensation Conference.  
For more information or to register, click here.

Practice Tip:
Do not rely on Petitioner’s lack of evidence in wage differential 
cases; obtain a labor market survey and vocational assessment. 
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https://www.bdlfirm.com/practices/healthcare/
https://www.bdlfirm.com/practices/insurance-law/
https://www.bdlfirm.com/practices/intellectual-property/
https://www.bdlfirm.com/practices/employment-labor-law/
https://www.bdlfirm.com/practices/professional-liability/
https://www.bdlfirm.com/practices/professional-liability/
https://www.bdlfirm.com/practices/real-estate/
https://www.bdlfirm.com/practices/transportation/
https://www.bdlfirm.com/attorneys/richard-w-lenkov/
https://www.theclm.org/Event/ShowEventDescription/10108
https://www.bdlfirm.com/attorneys/kirsten-l-kaiser-kus/
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Firm News
Chase Gruszka Presents at 
NBI’s Medical Malpractice 
Webcast 
 
Chicago associate Chase Gruszka presented “Electronic 
Medical Record Production and Discovery Issues,” and “Doctor 
and EMR Expert Deposition and Cross-Examination Tactics” at 
National Business Institutes’s (NBI) Electronic Medical Records 
in Medical Malpractice – Secrets Unlocked webcast on 4/9/19. 
“Electronic Medical Record Production and Discovery Issues” 
covered EMR regulations, systems and medical malpractice 
case law. “Doctor and EMR Expert Deposition and Cross-
Examination Tactics” discussed how to find the best EMR and 
medical experts, provide practical questioning techniques and 
cover investigation and preparation strategies. 

If you would like more information from the program, click here.  

Rich Lenkov Published In 
Workers’ Compensation  
Magazine

Rich Lenkov’s quarterly forum for CLM’s Workers’ Compensation 
Magazine is now available. “Subrogation” discussed how to 
identify potential subrogation, challenges in handling both the 
workers’ compensation claim and third-party cases, and tips 
for negotiating resolutions in workers’ compensation claims. 

Read “Subrogation.”

The CBA’s Mechanics Liens 
and Construction Claims 
seminar
 
Chicago Income Member Tina Paries and Of Counsel Samuel 
Levine both presented at the 3/28/19 Mechanics Liens 
and Construction Claims seminar. The seminar discussed 
mechanics liens and construction claims on both private and 
public projects. 

Tina presented “Common Mistakes in Mechanics Lien Practice 
and How to Avoid Them,” covering do’s and don’ts when filing 
a claim. Samuel presented “Bankruptcy and Claims” and 
discussed how the Bankruptcy Code is applied in court.

View the agenda and webcast. 

Agassiz Bulldogs

Bryce Downey & Lenkov is proud to support Agassiz Elementary 
School’s 2019 flag football season. Capital member Rich Lenkov 
coaches the Bulldogs. Cooper Lenkov had a key interception 
last week in a 35-28 nail-biter against Alcott. 

https://www.bdlfirm.com/attorneys/chase-m-gruszka/
mailto:cgruszka%40bdlfirm.com?subject=
https://www.bdlfirm.com/attorneys/richard-w-lenkov/
http://www.bdlfirm.com/wp-content/uploads/2019/03/02134883.pdf
https://www.bdlfirm.com/attorneys/tina-m-paries/
https://www.bdlfirm.com/attorneys/samuel-h-levine/
https://www.bdlfirm.com/attorneys/samuel-h-levine/
https://www.chicagobar.org/ChicagoBar/CBA/Events/cba_Event_Display.aspx?EventKey=C10719
https://www.bdlfirm.com/attorneys/richard-w-lenkov/
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Listen to Full Episode Here

Please Like Us on Facebook, Twitter and Subscribe on 
iTunes. Send us your questions and we will answer them 
on air — nothing is off-limits.

CONNECT WITH US

Legal Face-Off
Podcast

Legal Face-Off is a fast paced, high energy legal program 
dealing with the hottest issues of the day.  Rich Lenkov 
and Christina Martini provide a legal point/counterpoint 
perspective on issues ranging from Hollywood celebrities, 
athletes, politicians and everything in between. 

Sound Bite:  Giffords Law Center to Prevent Gun Violence’s 
Litigation Director Hannah Shearer joins us. She discusses recent 
developments in several defamation lawsuits filed by the victims’ 
families in the mass shooting at Sandy Hook elementary school.

Rich Lenkov:  We recently covered Connecticut’s 
Supreme Court decision that will allow Sandy Hook 
families to pursue certain alternative legal actions against 
Remington. Could you tell us more about the decision and 
also the legal theory behind it?

Hannah Shearer: The decision was to let the families 
go forward on one of their legal theories against Remington, 
which states that the bushmaster riffle used in the Sandy 
Hook shooting was marketed illegally. They marketed the 
weapon as something people should use to carry out 
military combat missions. They really played out the military 
fire power of this weapon in disturbing ways that almost 
seemed calculated to reach mass shooters and people who 
wanted to perpetrate illegal violence. There were hurdles 
for plaintiffs seeking to bring this claim against Remington 
because the gun industry enjoys broad immunity from being 
sued in civil court. 

Recent Topics
• Sandy Hook v. Remington
• Michael Cohen
• Robert Kraft
• Police consent decree
• Aldermen Burke & Solis 

Recent Guests
• Alan Dershowitz 
• Gloria Allred 
• Jesse Jackson
• F. Lee Bailey
• Directors Julie Cohen and Betsy West of RBG 

R Kelly’s lawyer Steve Greenberg, former Ken Starr prosecutor 
Bruce Udolf on Mueller and much more

Michael Avenatti on R. Kelly, Brian Cuban, Jodi Balsam on 
Colin Kaepernick’s Settlement and more

Mayoral candidate Bob Fioretti, Kathy Hunt Muse on police 
consent decree, Jason Van Dyke attorney Jennifer Blagg

Mayoral candidate Amara Enyia, Patrick Cotter on Solis, law 
school deans Rosato Perea & Krent

RBG, Jeff Bezos, Cop to Yoga, R. Kelly and much more

https://wgnradio.com/2019/03/04/michael-avenatti-on-r-kelly-brian-cuban-jodi-balsam-on-colin-kaepernicks-settlement-and-more/
https://wgnradio.com/2019/04/06/sandy-hook-lawsuit-update-16-year-old-smu-law-school-student-inside-out-april-fools-lawsuits-more/
https://www.facebook.com/WGNLegalFaceOff/
https://twitter.com/WGNLegalFaceOff
https://itunes.apple.com/us/podcast/the-legal-face-off-podcast-from-wgn-plus/id957901464?mt=2
https://lawcenter.giffords.org/
https://giffords.org/people/hannah-shearer/
https://wgnradio.com/2019/03/21/r-kellys-lawyer-steve-greenberg-former-ken-starr-prosecutor-bruce-udolf-on-mueller-and-much-more/
https://wgnradio.com/2019/03/21/r-kellys-lawyer-steve-greenberg-former-ken-starr-prosecutor-bruce-udolf-on-mueller-and-much-more/
https://wgnradio.com/2019/03/04/michael-avenatti-on-r-kelly-brian-cuban-jodi-balsam-on-colin-kaepernicks-settlement-and-more/
https://wgnradio.com/2019/03/04/michael-avenatti-on-r-kelly-brian-cuban-jodi-balsam-on-colin-kaepernicks-settlement-and-more/
https://wgnradio.com/2019/02/14/mayoral-candidate-bob-fioretti-kathy-hunt-muse-on-police-consent-decree-jason-van-dyke-attorney-jennifer-blagg/
https://wgnradio.com/2019/02/14/mayoral-candidate-bob-fioretti-kathy-hunt-muse-on-police-consent-decree-jason-van-dyke-attorney-jennifer-blagg/
https://wgnradio.com/2019/02/01/mayoral-candidate-amara-enyia-patrick-cotter-on-solis-law-school-deans-roasto-perea-krent/
https://wgnradio.com/2019/02/01/mayoral-candidate-amara-enyia-patrick-cotter-on-solis-law-school-deans-roasto-perea-krent/
https://wgnradio.com/2019/01/15/rbg-jeff-bezos-cop-to-yoga-r-kelly-and-much-more/
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BDL Webinars & 
Seminars

Upcoming Free Webinars

Indiana Forms: Taking A Claim From Start To Finish
April 25, 2019

Kirsten Kaiser Kus and Jeff Williams

REGISTER NOW!

 
Recent Webinars

• How Does The IWCC Work?

• Top Reasons Why Plaintiffs Retain Counsel

• Top 10 Red Flags

• 2018 Review

• WC Issues Raised by Millennials

• WC Horror Stories

• Defending Shoulder and Knee Injuries, feat. Chicago 

Bulls & White Sox Doctor Brian Cole

• Key Differences in IL & IN Workers’ Compensation

• Injuries Away from Work

• Settlement Strategies

If you would like a copy of our other prior webinars, please
email us at mkt@bdlfirm.com.

Cutting Edge Continuing 
Legal Education
If you would like us to come to you for a free seminar, 
Click here or email Rich Lenkov. 

Our attorneys regularly provide free seminars on a wide 
range of workers’ compensation topics. We speak to 
companies of all sizes and national organizations. Among 
the national conferences at which we’ve presented:

• Chicagoland Safety, Health and Environmental 
Conference

• CLM Retail, Restaurant & Hospitality Committee Mini-
conference

• National Workers’ Compensation and Disability 
Conference® & Expo

• RIMS Annual Conference
• SEAK Annual National Workers’ Compensation and 

Occupational Medicine Conference
• Workers’ Compensation Educational Conference 

Claims and Litigation Management Alliance Annual 
Conference

©2019 Bryce Downey & Lenkov LLC. All rights reserved. The content of this document 
has been prepared by Bryce Downey & Lenkov LLC for informational purposes. 
The information is not intended to create, and receipt of it does not constitute, a 
lawyer-client relationship. You should not act upon the information contained in 
this document without seeking advice from a lawyer licensed in your own state. 
Please do not send or disclose to our firm confidential information or sensitive 
materials without our consent.

Watch a clip from  
our latest webinar.
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