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Recent Amendments to Illinois 
Employment Laws
Since entering 2019, there are a number of changes to Illinois 
law that employers should be familiar with and update their 
policies accordingly. Recent amendments to the Illinois 
Human Rights Act (IHRA) broaden employee rights and 
require affirmative actions by employers. Although some of 
these amendments have already taken effect upon their 
enactment in 2018, others are only recently operational. 

TIME TO FILE IDHR CHARGES

Complainants have historically had up to 180 days after 
experiencing unlawful discrimination or harassment to file 
a complaint with the Illinois Department of Human Rights 
(IDHR). Under the 2018 amendments, complainants now have 
up to 300 days to file a charge with the IDHR. The increase in 
time is now consistent with the time allotted to file charges 
under federal law with the Equal Employment Opportunity 
Commission. 

OPTING OUT OF THE IDHR’S INVESTIGATION PROCESS

Under the amendments, a complainant may now opt out 
of the IDHR’s investigative process and bring suit in state 
court almost immediately. In order to opt out, a complainant 
must submit a written request to the IDHR within 60 days 
after receiving notice from the IDHR of his or her right to opt 
out, and the IDHR has 10 business days thereafter to issue a 
notice of right to sue. A complainant with a notice of right to 
sue must bring suit within 90 days of receiving the notice.
 
HANDBOOK REQUIREMENTS 

Employers are now required to include information 
concerning an employee’s rights under the IHRA in an 
employee handbook, including the right to be free from 

unlawful discrimination, sexual harassment and the right 
to certain reasonable accommodations. Specifically, the 
amendment directs employers to post the IDHR notice, “You 
Have the Right to Be Free From Job Discrimination and Sexual 
Harassment.” It also requires employers include the same 
content covered in the notice in their employee handbooks. 

In addition to the IHRA, Illinois has enacted several other 
important changes to existing laws which are now in effect 
and summarized below: 

REIMBURSEMENT FOR BUSINESS EXPENSES

The amendment to the Illinois Wage Payment and Collection 
Act requires that employers reimburse employees for “all 
necessary expenses that are incurred by the employee 
within the employee’s scope of employment and that are 
directly related to services performed for the employer.” 
Employee negligence, normal wear, failure to comply with 
employer reporting requirements and caps are included 
exceptions. The law provides employees 30 days to report 
expenses. 

PAID BREAKS FOR NURSING MOTHERS 

The Illinois Nursing Mothers in the 
Workplace Act requires employers 
to provide paid breaks to nursing 
parents who need to express milk at 
work. The amendment also requires 
employers to provide a “reasonable” 
break time each time the employee 
needs to express milk for one year 
after the child’s birth. While break 
time used to express milk “may” 

run concurrently with any break time already provided to 
the employee, an employer cannot reduce an employee’s 
compensation for time used for the purpose of expressing 
milk or nursing. In sum, this means employers must pay 
employees for time spent expressing milk. An employer is 
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required to provide these breaks unless it can demonstrate 
that doing so would create an undue hardship as defined by 
the IHRA. 

MILITARY SERVICE MEMBERS

The Illinois Service Employment Member Employment 
and Reemployment Rights Act (ISERRA) expands existing 
protections for Illinois employees who perform active or 
reserve military service. ISERRA incorporates protections under 
the federal Uniform Services Employment & Reemployment 
Rights Act, and requires that employers: (i) post a conspicuous 
notice detailing employee rights under the statute; and 
(ii) average prior performance evaluation scores when 
evaluating an employee during periods of military-related 
absence. The required notice is available here.

EQUAL PAY PROTECTIONS FOR AFRICAN-AMERICAN 
EMPLOYEES

An amendment to Illinois’s Equal Pay Act of 2003 now 
expands the statute to cover pay discrimination between 
African-Americans and non-African-Americans. The 
amendment prohibits employers from paying African-
Americans less than non-African-Americans who are 
performing “the same or substantially similar work.” 

EMERGENCY MEDICAL SERVICES EMPLOYEES EXEMPT FROM 
ONE DAY OF REST ACT 

Illinois’s One Day Rest In Seven Act (ODRISA) was amended 
to exempt on-call employees of private companies licensed 
under the Emergency Medical Services (EMS) Systems Act.  
ODRISA requires employers to provide employees with at 
least 1 day of rest in a 7-day period, and that employees who 
work at least 7.5 continuous hours be provided a 20-minute 
meal break no more than 5 hours after starting their shift. 
The recent amendment provides an exemption to EMS 
employees who are required to be on call for 8-hour periods. 
Under the amendment, those employees must only be 
allowed to eat a meal at some point during the 8 hours they 
are on call.

PROPOSED LEGISLATIVE CHANGES TO IHRA TO MONITOR IN 2019: 

In 2018, Gov. Rauner vetoed a bill which proposed amending 
the IHRA’s definition of “employer” to include any person 
employing one (instead of 15) or more employees within 
Illinois during 20 or more calendar weeks within the calendar 
year of, or preceding the alleged violation. The amendment’s 
proposed definition—exempted from the definition of 
“employer”—states “any place of worship with respect to the 
employment of individuals of a particular religion to perform 
work connected with the carrying on by the place of worship 
of its activities.” This proposed amendment may resurface in 
the new year with Gov. Pritzker in office. 

Illinois Bill Raises State 
Minimum Wage
On February 19, Gov. Pritzker signed the “Lifting Up Illinois 
Working Families Act” into law, incrementally raising the state’s 
minimum wage to $15 per hour by 2025. 

The minimum wage is scheduled to increase with a series of 
hourly rate adjustments over the next five years until it reaches 
the $15 hourly rate. Beginning January 1, 2020, the hourly rates 
will increase from $8.25 to $9.25 per hour. After six months, the 
hourly minimum will increase to $10 per hour through the end 
of 2020. Thereafter, the minimum wage will go up one dollar 
per hour the first day of each year until it reaches $15 per hour 
on January 1, 2025. 

For employees under the age of 18 working more than 650 
hours in a calendar year, the bill mandates a lower rate of 
hourly wage increases. 

The law also creates a tax credit to help businesses with 
50 or fewer employees offset some of the cost of the wage 
increases. Employers will be able to claim a tax credit for 
25% of the cost in 2020; and the credit will then scale back 
annually until eventually phased out.  It will reduce to 21% of 
the increased cost of wages in 2021, down to 17% in 2022, to 
13% in 2023, then to 9% in 2024, and finally to 5% in 2025. The 5% 
credit will still be available for the year 2026, but only for those 
employers with more than five employees. It will be available 
through 2027 for employers with five employees or less. 

This bill is in conjunction with the 2014 Chicago ordinance 
which raised the minimum wage to $13 per hour by July 1, 
2019. Beginning July 1, 2020, the yearly increase in Chicago’s 
minimum wage will be tied to the rate of inflation, but not to 
exceed 2.5%. 

There are significant penalties for violations of the state 
minimum wage law, including treble damages in addition 
to attorney’s fees and costs. The bill also imposes fines for 
employers that recklessly, willfully or repeatedly disregard the 
wage requirements. Additionally, the law calls for fines against 
employers who do not keep proper payroll records.  

Practice Tip:
Illinois employers should start reviewing their payroll practices 
now to ensure compliance with the new law. Employers 
in Chicago must further reconcile the local ordinance 
requirements with the new state law. 

Because there are significant penalties and fines available to 
employees who prevail under the law, employers should be 
careful to comply with the new minimum wage requirements, 
including recordkeeping obligations.  

Practice Tip:
Since these amendments are now in effect, Illinois employers 
must promptly review their current policies to ensure 
compliance with the recent changes to the law. Please contact 
us if you need assistance bringing your policies up to date. 
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DOL Releases New Proposed 
Overtime Rule
Last week, the U.S. Department of Labor (DOL) published the 
long-awaited Notice of Proposed Rulemaking to revise the 
“white collar” overtime exemption regulations. Under current 
law, employees with a salary below $455 per week ($23,660 
annually) must be paid overtime if they work more than 40 
hours per week. Workers making at least this salary level may 
be eligible for overtime based on their job duties. This salary 
level was set in 2004.

Below are the important highlights to the proposed new rule:

 � The DOL proposes to increase the minimum salary for 
exemption from $455 per week ($23,660 annually) to 
$679 per week ($35,308 annually).  

 � Employers would be able to satisfy up to 10% of the 
$35,308 minimum salary requirement using non-
discretionary bonuses, incentives and commissions 
paid annually or more frequently as a form of payment. 

 � The “highly-compensated employee” exception 
threshold would be increased to $147,414 (including 
at least $679 per week paid on a salary basis) from 
$100,000. 

 � There would be no changes to overtime protections for:

• Police Officers;
• Fire Fighters;
• Paramedics;
• Nurses;
• Laborers including non-management production-

line employees; and 
• Non-management employees in maintenance, 

construction, and similar occupations such as 
carpenters, electricians, mechanics, plumbers, 
iron workers, craftsmen, operating engineers, 
longshoremen and construction workers.

 � There would be no changes to the job duties test.

 � The new rule rejects automatic adjustments to the 
salary threshold. Rather, a new rule will be proposed to 
be updated once every four years.

The proposed increase to the 
minimum salary exemption 
is a significant jump, but still 
well below the salary level 
set by the DOL under the 
Obama Administration, which 
proposed $47,476 ($913 per 
week). The Obama-era rule 
was blocked by a permanent 
injunction issued by a Texas 
district court judge in 2016. 

Comments on the proposal are due 60 days after official 
publication in the Federal Register. A final rule will then be 
published after those comments have been considered. The 
DOL expects the rule will be effective January 2020.

We will continue to monitor the proposed rule in the interim. 
If you have any questions about the anticipated rule, please 
contact Storrs Downey or Jessica Jackler.

Illinois Supreme Court Rules 
Actual Injury Not Necessary to 
be “Aggrieved” Under BIPA
The Illinois Supreme Court has unanimously ruled against 
Six Flags Entertainment Corp. in a landmark Biometric 
Information Privacy Act (BIPA) case. The ruling will certainly 
impact claims against employers in the future for failing to 
properly notify and obtain consent from employees about 
the collection of their biometrics. 

In Rosenbach v. Six Flags Entertainment Corp., 2019 IL 123186, 
the Court determined that a minor child whose thumbprint 
was scanned as part of an amusement park’s season pass-
holder program–allegedly without proper notice or consent–
was an “aggrieved person” who could maintain a claim 
under BIPA. 

BIPA provides for a private right of action and liquidated 
damages of $1,000 per violation (or $5,000 for intentional 
or reckless violations) to persons “aggrieved by a violation” 
of its restrictions on the collection, use and sharing of 
certain biometric data. The statute does not define the term 
“aggrieved.” Multiple lawsuits have addressed how the courts 
should interpret the meaning of the term.  

In our February 2018 Newsletter, we discussed the recent 
challenges under BIPA. Specifically, we addressed and 
analyzed the Rosenbach v. Six Flags Entertainment Corp., No. 
2-17-0317, 2017 IL App (2d) 170317 holding. To briefly recap, the 
2nd District court in Rosenbach held that, to be “aggrieved” 
requires “an actual injury, adverse effect, or harm in order for 
the person to be aggrieved.” The court held that, “a plaintiff 
who alleges only a technical violation of the statute without 
alleging some injury or adverse effect is not an aggrieved 
person under section 20 of the Act.” Thus, defendant’s failure 
to provide notice or to obtain plaintiff’s consent before 
collecting his thumbprint, on its own, was not sufficient to 
meet the standard. 

The Supreme Court’s decision reverses the decision of 
the appellate court that the alleged violations are merely 
“technical” in nature, and do not constitute harm under the 
statute. In sum, an individual does not have to plead an 
actual injury or harm, apart from the statutory violation itself, 
in order to have standing to sue under BIPA.  
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Based on this ruling, it appears that persons “aggrieved” are 
now only required to prove a technical violation in order to 
seek damages under BIPA.

NLRB Revises Independent 
Contractor
The National Labor Relations Board (NLRB) recently 
overturned an Obama-era standard for deciding whether 
workers are employees protected by the National Labor 
Relations Act (NLRA) or independent contractors who are not. 

The case, SuperShuttle DFW, N.L.R.B., 16–RC–010963, Decision 
1/25/19, sets forth the revised legal test for employment 
status and takes into account workers’ “entrepreneurial 
opportunity” for economic gain. The case arose after a local 
union sought to represent a unit of SuperShuttle DFW drivers. 
SuperShuttle DFW resisted, arguing that under the NLRA, 
franchisee-drivers could not organize because they were 
independent contractors, not covered employees.

In a 3-1 decision, the NLRB said the drivers, who the company 
calls “franchisees,” are not its employees because they 
invest in their own vans, set their own hours and are 
ultimately responsible for their profit or loss.

The NLRB noted that the prior independent contractor 
standard minimized entrepreneurial opportunity in its 
analysis and thus granted more workers NLRA rights by 
classifying them as employees.

In rejecting this prior standard, the ruling instead 
implemented a common-law test drawn from the 1958 
version of the Restatement of Agency, a legal treatise that 

names 10 non-exhaustive factors to determine whether a 
worker is an independent contractor or employee including: 

 � the extent of control by which the master may exercise 
over details of the work;

 � whether or not the one employed is engaged in a 
distinct occupation or business;

 � the kind of occupation, with reference to whether, in the 
locality, the work is usually done under the direction of 
the employer or by a specialist without supervision;

 � the skill required in the particular occupation;

 � whether the employer or workman supplies the instru-
mentalities, tools and the place of work for the person 
doing the work;

 � the length of time for which the person is employed;

 � the method of payment, whether by time or by the job;

 � whether or not the work is part of the regular business 
of the employer;

 � whether or not the parties believe they are creating the 
relation of master and servant; and

 � whether the principal is or is not in business.

As a result, the revised test is intended to emphasize 
entrepreneurial opportunity in the analysis.

7th Circuit Limits Age-Based 
Claims by Job Applicants
On January 23, the 7th Circuit Court of Appeals held that 
the Age Discrimination in Employment Act (ADEA) does not 
extend to disparate impact claims for job applicants. 

In Kleber v. CareFusion Corp., No. 17-1206 (7th Cir. 2018), the 
58-year-old plaintiff applied for a senior in-house attorney 
position with an Illinois-based employer. The position’s posted 
job description required applicants to have “3 to 7 years 
(no more than 7 years) of relevant legal experience.” The 
applicant had more than 7 years of experience and was not 
even called for an interview. The company instead hired a 
29-year-old applicant who met requirements for the position. 

Practice Tip:
The decision broadens the definition of “independent 
contractor” under the NLRA, which benefits businesses that 
engage workers for temporary or short-term work. The decision 
minimizes the ability of those individuals to engage in union 
organizing activity and make charges of unfair labor practices 
under the NLRA. 

It is important to remember, however, that this decision is 
limited to the NLRA, and the analysis to determine whether a 
worker is an employee or independent contractor varies under 
different state and federal employment laws, such as the Fair 
Labor Standards Act, and others. 

Practice Tip:
This decision emphasizes great importance for Illinois employers 
to now implement a biometric data retention policy in compliance 
with BIPA. We expect to see an influx of BIPA litigation following 
this decision, so the best practice would be for employers to 
be proactive in ensuring their compliance with the statute’s 
requirements. 

Employers should review their existing biometric collection and 
retention policies to make sure any written policies and internal 
procedures comply with the statute’s mandates. This includes 
informing employees in writing about the specific purposes 
and length of time for which their biometric information will be 
collected, used or stored, and first obtaining a written release by 
the person whose biometric information is sought. 

The statute further requires a written schedule and guidelines for 
the retention and destruction of the biometric information to be 
made public. BIPA also mandates consent and notice procedures 
that private entities must follow before disclosing someone’s 
biometric information to a third party.
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The older applicant then filed suit under the ADEA alleging 
that he was discriminated against in the hiring process 
because of his age. He set forth a disparate impact theory 
of discrimination on the basis that, although neutral on its 
face, the cap on relevant experience for the posted position 
disparately excluded older workers. 

The 7th Circuit ultimately rejected the ADEA claim stating 
that the “plain language” of the ADEA showed that Congress 
meant for it to cover only current employees, not candidates, 
in the case of disparate impact. The Court noted that 
Congress has the power to extend the statute to protect 
outside job applicants just as it did with Title VII and other 
portions of the ADEA.

6th Circuit: The Importance of 
Independent Contractor 
Agreements 
Whether an individual is performing work for a company 
as an independent contractor or as an employee has a 
significant impact on the business. The company must 
withhold income tax, Social Security and Medicare from paid 
wages for employees. They must also be paid overtime, 
be provided workers’ compensation coverage and be 
covered by the employer’s employee benefits plans. None 
of these things are required if the individual in question is an 
independent contractor.

On January 29, in Jammal, et. al. v. American Family 
Insurance, et. al., Case No. 17-4125, the 6th Circuit U.S. Court 
of Appeals overturned an Ohio federal district court’s 
decision that thousands of former American Family 
Insurance agents were employees rather than independent 
contractors. The plaintiffs claimed that because they had 
been misclassified as independent contractors rather than 
employees, they had been denied benefits under American 
Family’s employee benefit plans, in violation of the Employee 
Retirement Income Security Act (ERISA).

The 6th Circuit reiterated the longstanding balancing test for 
determining who qualifies as an employee under ERISA as 
well as other employment-related laws, as stated by the U.S. 
Supreme Court in Nationwide Mut. Ins. Co. v. Darden, 503 U.S. 
318, 321 (1992):

In determining whether a hired party is an employee 
under the general common law of agency, we 
consider the hiring party’s right to control the manner 
and means by which the product is accomplished. 
Among the other factors relevant to this inquiry are 
the skill required; the source of the instrumentalities 
and tools; the location of the work; the duration of the 
relationship between the parties; whether the hiring 
party has the right to assign additional projects to the 
hired party; the extent of the hired party’s discretion 
over when and how long to work; the method of 
payment; the hired party’s role in hiring and paying 
assistants; whether the work is part of the regular 
business of the hiring party; whether the hiring party 
is in business; the provision of employee benefits; and 
the tax treatment of the hired party.  

The court noted that the crux of independent-contractor 
versus employee status under the foregoing test is “the 
hiring party’s right to control the manner and means 
by which the product is accomplished.” However, citing  
previous 6th Circuit decisions, the court pointed out that 
in addition to those standards, “an express agreement 
between the parties concerning employment status is also 
a relevant consideration,” and in determining the parties’ 
relationship, the court had several times “looked to any 
express agreement between the parties as to their status 
as it is the best evidence of their intent ‘and placed great 
weight on that agreement.’”

American Family Insurance agents were required to sign 
an Agent Agreement containing the following language or 
similar language:

It is the intent of the parties hereto that you are not 
an employee of the Company for any purpose, but 
are an independent contractor for all purposes, 
including federal taxation with full control of your 
activities and the right to exercise independent 
judgment as to time, place and manner of soliciting 
insurance, servicing policyholders and otherwise 
carrying out the provisions of this agreement. As 
an independent contractor you are responsible for 
your self-employment taxes and are not eligible 
for various employee benefits such as Workers 
and Unemployment Compensation … Rates, rules, 
regulations and all provisions contained in the 
Company’s Agent’s Manuals and all changes to them 
shall be binding upon you. 

The court found that the 
Ohio lower court “apparently 
did not weigh this important 
component when reaching 
its conclusion regarding 
independent-contractor 
status,” and that had it 
given the agreement proper 
consideration, “it would have 
further swung the balance in 
favor of independent-contractor status.”

Practice Tip:
Employers in Indiana, Illinois, and Wisconsin are bound by 
this decision and will benefit them in defending future age 
claims by job applicants. However, it is important to note 
that this decision is limited to disparate impact claims and 
not disparate treatment claims (general age discrimination 
claims), which was not part of the Court’s analysis. Employers 
should remain vigilant in screening their applicants based on 
non-discriminatory factors.  

http://www.bdlfirm.com
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Former Employee’s Age 
Discrimination and Retaliation 
Claims Affirmed
Because of a corporate restructuring, a 52 year-old 
employee’s long-term position was eliminated. He then 
attempted to obtain a vacant position within the company. 
The position he sought was a lower-level position for which 
he was overqualified, lacked one-on-one customer service 
experience and he requested a salary outside of the given 
range. The position was ultimately given to a 23 year-old 
who had the customer service experience the company 
sought and requested a salary within the lower-end of 
the said range. After not securing the open position, the 
employee signed a severance agreement with the company 
which waived all claims in exchange for 50 weeks of 
severance pay. 

Months later, the employee filed a charge of discrimination 
against the company alleging age discrimination, which was 
ultimately dismissed. The employee appealed the dismissal 
within the administrative process. After the appeal was filed, 
the company sent the former employee a letter allegedly 
threatening to enforce the waiver agreement if he did not 
drop the appeal. Both claims were transferred to the EEOC, 
which issued a right-to-sue notice. The former employee 
then initiated a lawsuit in federal court in Wisconsin against 
the company under the ADEA alleging that he was not 
hired for the open position because of his age, and for 
retaliation related to the threat of enforcement of the waiver 
agreement. A district court judge granted the company 
summary judgment, ruling that the age discrimination claim 
lacked evidentiary support and the retaliation claim was 
time-barred. 

In granting summary judgment in favor of the company, 
the district court found that the former employee failed to 
present evidence to counter the company’s explanation 
that he was not hired for the position because he lacked 
one-on-one customer-service experience that the younger 
successful candidate had, and because his salary goal was 
higher than the company’s salary range while the successful 
candidate’s salary goal was within said range. The court 
did not lend credence to the former employee’s argument 
that there had been age-based considerations made in 

the hiring of the younger candidate. Rather, the court found 
that comments related to the “potential for longevity” of 
the younger candidate were based on his enthusiasm and 
persistence for the position. 

The court also found that the retaliation claim was untimely 
because the alleged retaliatory act, i.e., the company’s letter 
to the former employee indicating that it will file lawsuit 
seeking to enforce the waiver provision of his severance 
agreement if he did not drop his appeal, occurred more 
than 300 days prior to the filing of the employee’s retaliation 
charge. 

The 7th Circuit affirmed on appeal, in part because the 
employee attempted to revive his age discrimination claim 
by citing new arguments and evidence that he did not bring 
to the district court judge’s attention, which were forfeited on 
appeal and failed on its merits. 

Interestingly, neither the district court nor the 7th Circuit 
opinion addressed the severance agreement as a complete 
bar to the age-discrimination claim.

4th Circuit: Gossip Can Support 
Sex Discrimination Claim
The 4th Circuit Court of Appeals recently ruled that a woman 
who claimed she was the victim of a false rumor that she 
had sex with a supervisor to get a promotion can sue her 
employer for sex discrimination under Title VII. See Parker v. 
Reema Consulting Servs., No. 18-1206 (4th Cir. Feb. 8, 2019). 

As the rumor spread, the woman claimed she “was treated 
with open resentment and disrespect” from many coworkers, 
including employees she was responsible for supervising. 
She alleged that her “work environment became increasingly 

Practice Tip:
The ADEA protects workers 40 years of age and older. To 
prevail, a plaintiff must prove that age was the “but-for” 
cause of the challenged job action. Although this burden 
is higher than in Title VII cases which uses a motivating 
factor analysis, employers should still be careful not to 
base any employment decisions on age. In this case, the 
court examined evidence from the interview of the younger 
candidate to determine whether his age was a factor in the 
decision to hire. The notes in this case did not include any 
age-based commentary, which supported the employer’s 
defenses. 

Employers should remember that interview notes and other 
application materials are discoverable, so it is important to 
avoid making discriminatory comments related to age and 
other protected characteristics as part of the hiring process 
(and any other employment decisions). Employers should 
instead focus their hiring criteria on neutral qualifications and 
performance-based factors. 

Practice Tip:
For companies wishing to designate individuals as 
independent contractors and not employees, the 6th Circuit’s 
decision highlights the importance of an express, written 
independent contractor agreement such as the one in 
American Family Insurance. While the most important factor in 
determining independent-contractor status remains the right 
to control how, when and where the individual performs work, 
the 6th Circuit’s decision shows that an express agreement 
confirming independent-contractor status is an important 
part of supporting the company’s position. 

http://www.bdlfirm.com
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hostile” because of the rumors. She was ultimately 
terminated after receiving other disciplinary warnings after 
she complained about sexual harassment. 

She brought suit under Title VII alleging a hostile work 
environment claim for discrimination because of sex, 
retaliatory termination, and discriminatory termination claim 
alleging that her employer terminated her employment 
contrary to its three warnings rule.

The district court dismissed all three counts. As to the first 
count for sex discrimination, the court concluded that the 
complaint as to the rumors was not based on her gender, 
but rather based upon her alleged conduct. 

On appeal, the central question presented was whether a 
false rumor that a female employee slept with her male boss 
to obtain promotion can ever give rise to her employer’s 
liability under Title VII for discrimination “because of sex.” 
The court concluded that the allegations of the employee’s 
complaint in this case, where the employer was charged 
with participating in the circulation of the rumor and acting 
on it by sanctioning the employee, did implicate such 
liability. 

The court explained that because the rumor was based on 
stereotypes about women and led to her being harassed, 
she has a valid claim that the employer created a hostile 
work environment based on her sex. The court stated that 
the rumor, which alleged that a female subordinate had 
sex with her male superior to obtain promotion, implied she 
used her womanhood, rather than her merit, to obtain from 
a man, so seduced, a promotion. The court noted that she 
plausibly invoked a deeply rooted perception that generally 
women, not men, use sex to achieve success. It further 
explained that this “double standard” negatively affects 
women, but not men. 

Furthermore, the court reasoned that the female employee’s 
complaint about harassment not only invoked—by 
inference—this sex stereotype, it also explicitly alleged that 
males in the workplace started and circulated the false 
rumor, and that she, as a female, was treated worse than her 
male antagonist and other male counter-parts. Accordingly, 
the court believed that it was plausibly alleged that the 
employee suffered harassment because she was a woman. 

Sexual Harassment Claim 
Failed to Meet High Bar of 
Proof
A concession supply company hired its first female outside 
sales representative in 2015. At the time of her hire, the 
employee claims that the owner indicated that she would be 
the first female outside sales representative and expressed 
concern regarding her ability to perform effectively in a 
male-dominated field. 

During her 
employment, the 
female employee 
noticed that the 
work environment 
was sometimes 
unprofessional; 
male employees 
used offensive 
nicknames, 
discussed the 
sexual activities 

of other employees, and talked about how one female 
employee dressed inappropriately. She did not complain to 
anyone about these instances during her employment. 

The one report she made during her employment related 
to the inappropriate sexual overtures by a male co-worker 
while on a business trip. The company investigated the 
complained, but decided no discipline was warranted 
against the male co-worker. 

The female employee was reviewed twice throughout the 
course of her employment, during which the company 
instructed her about improving her job performance 
with respect to punctuality and use of company vehicles. 
She was ultimately terminated for performance after the 
company determined she did not adhere to its instructions. 

The female employee sued the company for sex 
discrimination, sexual harassment, retaliation under Title VII 
and breach of contract. The district court granted summary 
judgment in favor of the company finding that both her sex 
discrimination and retaliation claims failed because the 
company provided legitimate reasons for her termination 
(i.e. performance). She appealed and the 7th Circuit 
affirmed. See Swyear v. Fare Foods Corp., No. 18-2108 (7th Cir. 
2018).

In affirming the district court’s ruling on the sexual 
harassment claim, the 7th Circuit reasoned that the one 
isolated incident on the business trip was not enough to 
reach the threshold for an actionable sexual harassment 
claim. Further, the other incidents of which she alleged, 
including the offensive nicknames and other inappropriate 
workplace behavior, were not directed to her specifically. 
It additionally disagreed with her contention that the 
workplace was so permeated with sexism sufficiently severe 

Practice Tip:
In reaching its decision as to the claim for sex discrimination, 
the court cited a 7th Circuit case, McDonnell v. Cisneros, 84 
F.3d 256, 259–60 (7th Cir. 1996), which concluded that rumors 
of a woman’s “‘sleeping her way to the top’ could constitute 
a form of sexual harassment.” This citation is an important 
reminder that in the 7th Circuit, conduct like that in the Parker 
case can support a hostile work environment claim based 
on sex. Employers should proactively address sex-based 
rumors in the workplace to try and combat future claims by 
investigating any complaints by parties to the rumor just like 
with any other allegation of sexual harassment. Members of 
management especially should not condone and/or partake 
in any sex-based gossip in the workplace. 

http://www.bdlfirm.com
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and pervasive to create an abusive work environment. 
Although the court recognized the environment was at 
times inappropriate and offensive, it did not believe that the 
employee’s allegations met the high bar to prove a hostile 
work environment claim.

EEO-1 Survey Reminder for 2018
Due to the government shutdown earlier this year, the 
opening of the EEO-1 has been postponed until March 18. The 
deadline to submit EEO-1 data will be extended until May 31. 

The EEO-1 is an annual survey that must be filed by all 
private employers with 100 
or more employees, federal 
government contractors or first-
tier subcontractors with 50 or more 
employees and a federal contract, 
sub-contract or purchase order 
amounting to $50,000 or more. 

EEO-1 filing is required by federal 
law. Any employer failing or refusing to file an EEO-1 report 
when required to do so may be compelled to file by order of 
a U.S. District Court, upon application of the EEOC.

Details and instructions for the 2018 EEO-1 filers, are available 
by the EEOC. Filers should refer to the EEO-1 website at 
https://www.eeoc.gov/employers/eeo1survey/index.cfm.

SCOTUS Declined to Hear 
Sexual Orientation and Gender 
Identity Bias Cases
The U.S. Supreme Court has declined to hear three 
employment discrimination cases involving the reach of Title 
VII to discrimination on the basis of sexual orientation and 
gender identity. 

 � See R.G. & G.R. Harris Funeral Homes Inc. v. Equal 
Employment Opportunity Commission et al., case 
number 18-107 (considering transgender discrimination 
under Title VII);

 � Altitude Express v. Zarda, case number 17-1623 
(considering sexual orientation discrimination under 
Title VII); and 

 � Bostock v. Clayton County, Georgia, case number 17-
1618 (same). 

Because the Supreme Court has decided not to rule on 
these issues, there remain no uniform federal protections 
against sexual orientation or transgender discrimination.

EEOC and DOJ Jointly Address 
Government Workplace 
Harassment
The EEOC and the Department of Justice’s Civil Rights Division 
recently signed a new Memorandum of Understanding 
(MOU) to prevent and address workplace harassment in 
state and local government. 

The EEOC and the Department of Justice share enforcement 
authority for employment discrimination claims involving 
state and local government employers under Title VII of 
the Civil Rights Act. The EEOC receives, investigates, and 
mediates charges of discrimination against such public 
employers. Where the EEOC finds reasonable cause to 
believe an unlawful employment practice has occurred, the 
agency works with the employer to negotiate a mutually 
agreeable resolution to the charge. If conciliation of a 
charge fails, the EEOC refers the charge and its investigative 
file to the Justice Department, which has sole authority within 
the federal government to file a lawsuit against state and 
local governments under Title VII.

The agencies’ shared a concern over the need for 
immediate action to prevent further harm in some 
harassment cases, including sexual harassment. That 
concern led the EEOC and the Justice Department to 
amend the MOU, which now includes provisions for the 
expedited coordination of any charge involving state or 
local government employers where the EEOC’s preliminary 
investigation of a charge reveals that immediate action is 
needed to prevent further harm. In those cases, the EEOC 
will provide the Justice Department with the information 
necessary to obtain an injunction, temporary or preliminary 
relief in federal court for the affected employees, pending 
the final outcome of the charge. 

Practice Tip:
Although the Supreme Court will not decide these issues on a 
national scale, the 7th Circuit Court of Appeals has previously 
ruled that Title VII protections apply to sexual orientation. 
Accordingly, employers in this Circuit, including Illinois, 
Indiana and Wisconsin are prohibited under federal law from 
discriminating against LGBT employees, which arguably 
includes transgender employees. (See our April 19, 2017 blog 
post for discussion for this case.) If you have any questions 
related to policies in your workplace which may impact your 
LGBT and/or transgender employees, please contact us. 

Practice Tip:
The court focused heavily on the high threshold to succeed 
in a hostile work environment claim. The opinion references 
different examples of conduct which may meet the high bar 
of severe and pervasive conduct, which generally would not 
include occasional vulgar banter, tinged with sexual innuendo. 

This is not to say that employers should condone such 
inappropriate conduct in the workplace. Rather, employers 
should be constantly reviewing their internal protocols and 
complaint procedures to ensure they are protecting their 
employees from potentially hostile work environments. 
Isolated incidents, if severe enough, are also actionable. 
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The Justice Department also has the authority to initiate an 
investigation of the employment practices of a state or local 
governmental employer to determine whether the employer 
is engaged in a pattern or practice of discrimination in 
violation of Title VII. The Justice Department then may bring a 
lawsuit under Title VII against the employer whenever it has 
reason to believe that the employer is engaged in such a 
pattern or practice.

Handbook Services
As a reminder to our clients and prospective clients, we prepare 
comprehensive employee handbooks tailored to your business 
needs, in addition to reviewing and revising existing handbooks 
to ensure up-to-date compliance with applicable law. 

We strongly recommend that you consider a yearly audit 
of your current policies as there are constant changes and 
additions to the law. 

If you are interested in these services, please contact one of 
our Labor and Employment attorneys, Storrs Downey or Jessica 
Jackler.

Newsletter Contributors 
Storrs Downey, Jessica Jackler and Cary Schwimmer 
contributed to this newsletter.

View more information on our  
Labor & Employment practice.

Our other practices Include: 

• Appellate Law
• Business Law
• Condominium Law
• Construction Law
• Entertainment Law
• General Liability
• Healthcare Law
• Insurance Law
• Intellectual Property
• Products Liability
• Professional Liability
• Real Estate
• Transportation Law
• Workers’ Compensation

©2019 Bryce Downey & Lenkov LLC. All rights reserved. The content of 
this document has been prepared by Bryce Downey & Lenkov LLC for 
informational purposes. The information is not intended to create, and receipt 
of it does not constitute, a lawyer-client relationship. You should not act upon 
the information contained in this document without seeking advice from a 
lawyer licensed in your own state. Please do not send or disclose to our firm 
confidential information or sensitive materials without our consent.

Firm News
Jessica Jackler was recently quoted in the Ignites article, “Older 
Job Seekers Stung by Recent Appeals Court Decision.“ 

The article addresses a recent appellate court ruling on age 
discrimination. The 7th circuit ruled that older job applicants 
who believe that the processes companies follow effectively 
result in systemic age discrimination are not protected under 
the ADEA. 

Jessica noted that this decision is limited to disparate impact 
claims and not disparate treatment claims, which was not part 
of the Court’s analysis. Jessica also stated “…good companies 
take it upon themselves to regularly review their hiring policies 
with an eye toward uncovering potential biases.”

Read “Older Job Seekers Stung by Recent Appeals Court 
Decision.“ (subscription required) 

Bryce Downey & Lenkov
Attorneys Selected to Leading
Lawyers and Super Lawyers
We are pleased to announce that 11 of our attorneys have
been recognized as 2019 Super Lawyers and Rising Stars.
Eleven attorneys have also been selected for Leading 
Lawyers’ 2019 rankings across a multiple of practice areas.

Super Lawyers recognizes attorneys who exhibit excellence in
their practice based on professional achievement and peer
recognition, while Leading Lawyers provides rankings of the
most respected and experienced attorneys nationwide.

Read the full press release. 
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BDL Secures Win in Convention 
Center Case
In a recent IWCC decision, an employee working as a 
convention assistant at McCormick Place was denied 
compensation for injuries sustained from falling down a flight
of stairs in February 2016. The Arbitrator ultimately ruled that
the injury did not arise out of Petitioner’s employment.

To be compensable under the Illinois Workers’ Compensation
Act, an injury must arise out of and in the course of 
employment. Citing Illinois Consol. Telephone Co v. Indus
Comm’n, 314 Ill. (App 3d 347, 353, 732 N.E.2d 49), we argued 
that falling while traversing stairs is a neutral risk, and injuries 
sustained generally do not arise out of employment. In this 
case, Petitioner was unable to identify any extraordinary 
factors as the cause of her fall, failing to show that she 
was exposed to any degree of risk greater than that of 
the general public. As a result, the Arbitrator ruled that her 
injuries were not compensable.

In addition to the primary issue of whether the stairs
themselves presented an increased risk, we also noted that
the employee was not required to use the stairs more
frequently than the general public, nor was she instructed by
her employer to use the stairs as part of the route to her
specified work area.

Brian Rosenblatt Attends 61st
Annual Grammy Awards
Income member and co-chair of the firm’s entertainment
law practice area, Brian Rosenblatt, attended the 61st Annual
Grammy Awards and Entertainment Law Initiative Luncheon.
Brian joined friend and longtime client, Ryan Brady, and
mingled with other guests such as Tom Green and “Weird Al”
Yankovic. The Entertainment Law Initiative luncheon, in
association with the Recording Academy, is the preeminent
event for entertainment attorneys and those in the music
business community, honoring the industry’s top legal
practitioners.

Hustle Chicago 2019
Bryce Downey & Lenkov had another successful climb at 
Hustle Chicago on 2/24/19. Each year the firm joins the more 
than 4,000 people that climb to the top of the John Hancock 
Center to raise funds for Respiratory Health Association’s 
lung disease research, advocacy and education efforts. 
Capital Member Jeanne Hoffmann’s son, Chris, led the BDL 
team, climbing 94 floors and finished with a time of 19:01 min!

Learn more about Hustle Chicago.

Polar Plunge 2019
Lake Michigan may have been over 90% covered in ice, but
that didn’t stop us from taking a quick dip! The firm’s bravest
souls dove into the frigid waters on 3/3/19 in support 
of Special Olympics’ 19th annual Polar Plunge. 
#FreezinForAReason

Learn more about Polar Plunge.
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Upcoming Events
• 3/28/19 – Samuel Levine and Howard Turner 

will present at The Chicago Bar Association’s 
Mechanics Liens and Construction Claims 
Seminar. Samuel will present “Bankruptcies 
and Claims.” Howard will present “Common 
Mistakes in Mechanics Lien Practice and How 
to Avoid Them.” Register now.

• 4/9/19 – Chase Gruszka will present “Electronic 
Medical Record Production and Discovery 
Issues” and “Doctor and EMR Expert Deposition 
and Cross-Examination Tactics” at National 
Business Institute’s live webcast, Electronic 
Medical Records in Medical Malpractice. For 
more information or to register, click here.

• 5/22/19 – Rich Lenkov and Kirsten Kaiser Kus will 
present at the 2019 CLM & Business Insurance 
Workers’ Compensation Conference. Rich will 
present “PTSD Claims from First Responders.” 
Kirsten will discuss “Aggressive Claims 
Handling.” For more information or to register, 
click here.

BDL is Growing!
Kevin Kaufman focuses his practice 
on workers’ compensation, labor & 
employment and general liability matters. 
Kevin has significant experience drafting 
collective bargaining agreements, 
developing employee handbooks, 
conducting investigations and litigating trial 
cases.

Prior to joining the firm, Kevin conducted administrative 
hearings for Chicago Public Schools and handled regulatory 
workers’ compensation work for a local horticulture business. 
Kevin began his career in Oregon as a Special Prosecutor for 
the Multnomah County District Attorney.

Daniel Melfi handles workers’ compensation 
and insurance defense matters, advocating 
passionately on behalf of clients against 
fraudulent workers’ compensation claims 
and noncompensable injuries. He has 
previous experience at three prominent 
Chicagoland law firms, assisting with 
workers’ compensation, personal injury and 
medical malpractice matters. 

In his spare time, Daniel enjoys classic films, following his 
favorite sports teams and spending time with friends and 
family.

Margaret Bentley works with clients 
throughout all phases of litigation, 
developing the most appropriate strategy. 
She has represented clients in a wide range 
of cases including workers’ compensation, 
transportation/trucking negligence, 
premises liability, subrogation, insurance 
coverage, automobile negligence, wrongful 
death, construction negligence and 

commercial litigation.

Prior to joining the firm, Margaret gained significant experience 
in workers’ compensation defense and general insurance 
defense with two other respected Chicago firms. In her free 
time she enjoys running, practicing hot yoga, trying new 
restaurants, attending concerts, and spending time with her 
family, friends and dog. 

Cutting Edge Continuing 
Legal Education
If you would like us to come to you for a free seminar,   
Click here or email Storrs Downey. 

Our attorneys regularly provide free seminars on a wide range 
of labor and employment topics. We speak to companies 
of all sizes and national organizations. Among the national 
conferences at which we’ve presented:

• American Conference Institute (ACI)
• Claims and Litigation Management Alliance Annual 

Conference
• CLM Retail, Restaurant & Hospitality Committee Mini-

Conference
• Employment Practices Liability Insurance ExecuSummit
• National Association of Security Companies (NASCO)
• National Workers’ Compensation and Disability 

Conference 
• RIMS Annual Conference
• SEAK Annual National Workers’ Compensation and 

Occupational Medicine Conference

Previous Webinars
• 10 Tricky Employment Termination Questions Answered
• Approaching LGBT Issues in Today’s Workplace
• Employment Law Issues Every Workers’ Compensation 

Professional Needs to Know About
• Hiring Do’s and Don’ts
• Is Your Independent Contractor Actually an Employee?
• Recent DOL & NLRB Developments
• Religious and Disability Discrimination & Accommodations
• Risky Business: Drugs, Sexual Orientation & Guns in the 

Illinois Workplace

If you would like a copy of our other prior webinars, please
email us at mkt@bdlfirm.com.
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