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Dear Rich
 

How do you move treatment 
along at a steady pace? 

— Brenda, St. George, UT

By Rich Lenkov
Workers’ Compensation Practice Chair

Some perceive Illinois employers as having no control over 
workers’ compensation treatment. That is far from the truth. You 
can in fact aggressively manage and mitigate medical costs 
through several methods:  

1.  Closely monitor medical treatment 

2. Assign a nurse case manager 

3. Employ utilization review, both for treatment and   
  prescriptions medication 
4. Deny questionable and unrelated treatment 

5. Deny benefits for care non-compliance 

6. Pay medical bills only through the fee schedule 

7. Retain well qualified and credible independent  
  medical examiners 
8. Make light duty work readily available

By Michael Milstein 
Income Member

Since being sworn in, Gov. Pritzker 
has been busy taking action on 
many different fronts, but workers’ 
compensation has not been one of 
them. We still expect that workers’ 
compensation reform will come before 
the legislature in 2019. Given the various 
competing interests, it is too early to say 
what that framework will look like. 

However on 2/20/19, Gov. Pritzker signed SB1 into law, which 
will have a major effect on workers’ compensation, albeit 
indirectly. Also known as the “Lifting Up Illinois Working 
Families Act,” SB1 increases the state’s minimum wage over 
time. Starting 1/1/20, the minimum wage will increase to 
$9.25 per hour, then to $10.00 on 7/1/20 and $1.00 per hour 
every January 1 until it reaches $15.00 on 1/1/25. Obviously, 
higher wages mean higher TTD and PPD rates for injured 
workers so be prepared for potential premium increases 
and high average cost of claims.

Legislative Update

Please submit your most pressing workers’ compensation 
questions to mkt@bdlfirm.com and Rich will respond in the next 
newsletter.

Workers’ Compensation Newsletter
March 2019
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Listen to Full Episode Here

Please Like Us on Facebook, Twitter and Subscribe on 
iTunes. Send us your questions and we will answer them 
on air — nothing is off-limits.

CONNECT WITH US

Legal Face-Off
Podcast

Legal Face-Off is a fast paced, high energy legal program 
dealing with the hottest issues of the day.  Rich Lenkov 
and Christina Martini provide a legal point/counterpoint 
perspective on issues ranging from Hollywood celebrities, 
athletes, politicians and everything in between. 

Sound Bite:  High-profile attorney Michael Avenatti joins 
Rich and Tina to discuss the latest developments in the R. 
Kelly case.

Rich Lenkov:  You’re representing two of R. Kelly’s 
accusers. Last Tuesday you stated that R. Kelly didn’t 
accomplish this without being assisted by others who looked 
the other way. Talk to us about that because that’s an 
interesting legal theory.  

Michael Avenatti: Mr. Kelly is a very talented 
musician and artist, but he is barely able to read. He could 
not have engaged in sexually assaulting and abusing 
underage girls over a 28-year span without the assistance 
of many, many people. And then there are the loved ones 
of these girls: people that arranged their travel, directed 
and moved them around; security people, managers and 
attorneys who settled potential civil cases in order to keep 
these girls quiet. He had a lot of people who assisted him 
and ultimately a lot of those people will face potential 
criminal charges.

Recent Topics
• Michael Cohen
• Robert Kraft
• Police consent decree
• Aldermen Burke & Solis 

Recent Guests
• Alan Dershowitz 
• Gloria Allred 
• Jesse Jackson
• F. Lee Bailey
• Directors Julie Cohen and Betsy West of RBG

Mayoral candidate Bob Fioretti, Kathy Hunt Muse on police 
consent decree, Jason Van Dyke attorney Jennifer Blagg

Mayoral candidate Amara Enyia, Patrick Cotter on Solis, law 
school deans Rosato Perea & Krent

RBG, Jeff Bezos, Cop to Yoga, R. Kelly and much more

Gery Chico, Golsteyn, new IL laws and much more

Flynn, ACA, Sandra Bland documentary & more

https://wgnradio.com/2019/03/04/michael-avenatti-on-r-kelly-brian-cuban-jodi-balsam-on-colin-kaepernicks-settlement-and-more/
https://wgnradio.com/2019/03/04/michael-avenatti-on-r-kelly-brian-cuban-jodi-balsam-on-colin-kaepernicks-settlement-and-more/
https://www.facebook.com/WGNLegalFaceOff/
https://twitter.com/WGNLegalFaceOff
https://itunes.apple.com/us/podcast/the-legal-face-off-podcast-from-wgn-plus/id957901464?mt=2
http://avenatti.com/bio/
https://wgnradio.com/2019/02/14/mayoral-candidate-bob-fioretti-kathy-hunt-muse-on-police-consent-decree-jason-van-dyke-attorney-jennifer-blagg/
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https://wgnradio.com/2019/01/05/gery-chico-golsteyn-new-il-laws-and-much-more/
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Practice Tip:
A borrowed employee’s exclusive remedy is the Workers’ 
Compensation Act. Section 1(a)4 also states that if a 
borrowed employee gets hurt while in the employment of 
the borrowing employer, BOTH the borrowing and loaning 
employers are jointly and severally liable if the borrowing 
employer does not provide benefits.

Workers’ Compensation Act 
Bars Borrowed Employee’s 
Negligence Action
By Jeanmarie Calcagno
Income Member

On 12/28/18, the Illinois Appellate Court 
affirmed a Cook County Circuit Court 
order barring Plaintiff’s negligence action, 
stating his exclusive remedy was under 
the Workers’ Compensation Act. 

In France v. Graphic Packaging International, 
Inc., (1-18-0347) Plaintiff filed a negligence 
action after he was injured and lost part of 

his arm while working on a machine at Defendant’s premises. 
Plaintiff was assigned to Defendant’s premises by the Third 
Party Defendant, a temporary staffing agency. 

Finding the Plaintiff was a borrowed employee, the Appellate 
Court relied on factors including:  

1. Whether the employer had the right to direct and  
 control the matter of the employee’s work;  
2. Whether a contract of hire, express or implied,  
 existed between the employee and employer. 

In its determination, the court relied on the following:

1. Defendant had the right to both direct and control  
 Plaintiff’s work, including instructing Plaintiff which  
 machines to work on and what needed to be done  
 each shift;
2. Defendant provided Plaintiff with job specific  
 training; 
3. The tools Plaintiff used to repair machines were  
 provided and owned by Defendant; 
4. Plaintiff worked the same hours as Defendant’s  
 employees, and attended the same safety   
 meetings; 
5. Defendant had the right to terminate Plaintiff’s  
 employment; 
6. The Third Party Defendant did not supervise, direct  
 or assign Plaintiff’s work. 

Also of significance was the fact that there was a contract 
between the Defendant and Third Party Defendant that 
stated “under no circumstance shall contract employees be 
considered employees of Defendant.” The court noted that 
the contract between Defendant and Third Party Defendant 
did not preclude a finding that Defendant had the right to 
direct and control Plaintiff’s work. 

The court found that Plaintiff had an implied contract for hire 
with Defendant, as evidenced by the fact that he was aware 
that the work he was doing was for the benefit of Defendant 
and that he accepted its control over his work. 

 
 

 
Lack of Credibility Vacates 
Permanent Total Award 
By Diandra Abate
Associate

In Fogarty v. Davis Staffing & Financial  
Applications Corp. Inc., 26 ILWCLB 194 (Ill. W.C. 
Comm. 2018), the Commission found that  
Petitioner failed to prove that she was  
permanently and totally disabled (PTD) as a 
result of her work injury.  

Petitioner tripped over a computer cord in 
June 2006 and was diagnosed with a right 

wrist avulsion fracture and underwent several surgeries. At  
arbitration, Petitioner testified that she had pain all over her 
body and alleged that her fibromyalgia was related to her 
work injury. Petitioner testified that she could not bear weight in 
her right hand and could “do nothing at all.” 

The arbitrator awarded TTD benefits through November 2010, 
denied penalties and found Petitioner to be PTD. 

The Commission vacated the PTD award given Petitioner’s lack 
of credibility. The Commission relied on Petitioner’s prior theft 
and money laundering felony conviction, medical reports that 
showed she deliberately exaggerated her symptoms and her 
use of a wheelchair and cane, despite not being prescribed 
either piece of equipment by any of her doctors. The  
Commission found that Petitioner’s fibromyalgia was unrelated 
to her employment and that she reached maximum medical 
improvement for her right thumb in November 2010. 

Practice Tip:
Credibility is key. When your gut tells you something is fishy, 
always perform additional investigation such as a social  
media search, ISO report and surveillance.   

https://www.bdlfirm.com/attorneys/jonathan-m-zarate/
https://www.bdlfirm.com/attorneys/jeanmarie-calcagno/
https://www.bdlfirm.com/attorneys/diandra-l-abate/
https://www.bdlfirm.com/attorneys/emily-j-schlecte/
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View more information on our  
Workers’ Compensation practice.
 

Our other practices Include: 

• Appellate Law
• Business Law
• Condominium Law
• Construction Law
• Entertainment Law
• General Liability
• Healthcare Law
• Insurance Law
• Intellectual Property
• Labor & Employment
• Products Liability
• Professional Liability
• Real Estate
• Transportation Law

 Firm News
Bryce Downey & Lenkov 
Attorneys Selected to Leading 
Lawyers and Super Lawyers 

We are pleased to announce that 11 of our attorneys have 
been recognized as 2019 Super Lawyers and Rising Stars. 
Eleven attorneys have also been selected for Leading Lawyers’ 
2019 rankings across a multiple of practice areas. 

Super Lawyers recognizes attorneys who exhibit excellence in 
their practice based on professional achievement and peer 
recognition, given to no more than 5% of lawyers in Illinois. 
Leading Lawyers provides rankings of the most respected and 
experienced attorneys nationwide.

Read the full press release. 

BDL Secures Win in 
Convention Center Case
 
In a recent IWCC decision, an employee working as a  
convention assistant at McCormick Place was denied  
compensation for injuries sustained from falling down a flight 
of stairs in February 2016. The Arbitrator ultimately ruled that 
the injury did not arise out of Petitioner’s employment. 

To be compensable under the Illinois Workers’ Compensation 
Act, an injury must arise out of and in the course of  
employment. Citing Illinois Consol. Telephone Co v. Indus 
Comm’n, 314 Ill. (App 3d 347, 353, 732 N.E.2d 49), we argued that 
falling while traversing stairs is a neutral risk, and injuries  
sustained generally do not arise out of employment. In this 
case, Petitioner was unable to identify any extraordinary  
factors as the cause of her fall, failing to show that she was 
exposed to any degree of risk greater than that of the general 
public. As a result, the arbitrator ruled that her injuries were not 
compensable. 

In addition to the primary issue of whether the stairs  
themselves presented an increased risk, we also noted that 
the employee was not required to use the stairs more  
frequently than the general public, nor was she instructed by 
her employer to use the stairs as part of the route to her  
specified work area. 
 

Hustle Chicago 2019 
 Bryce Downey & Lenkov had another successful climb at Hustle  
Chicago on 2/24/19. Each year the firm joins the more than 
4,000 people that climb to the top of the John Hancock Center 
to raise funds for Respiratory Health Association’s lung disease 
research, advocacy and education efforts. Capital Member 
Jeanne Hoffmann’s son, Chris, led the BDL team, climbing 94 
floors and finished with a time of 19:01 min!  

Learn more about Hustle Chicago.
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https://www.bdlfirm.com/practices/construction-law
https://www.bdlfirm.com/practices/entertainment-law/
https://www.bdlfirm.com/practices/general-liability/
https://www.bdlfirm.com/practices/healthcare/
https://www.bdlfirm.com/practices/insurance-law/
https://www.bdlfirm.com/practices/intellectual-property/
https://www.bdlfirm.com/practices/employment-labor-law/
https://www.bdlfirm.com/practices/products-liability/
https://www.bdlfirm.com/practices/products-liability/
https://www.bdlfirm.com/practices/real-estate/
https://www.bdlfirm.com/practices/transportation/
https://www.bdlfirm.com/bryce-downey-lenkov-attorneys-selected-to-leading-lawyers-and-super-lawyers/
https://resphealth.org/specialevents/hustle-chicago/hustle-event-details/
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Polar Plunge 2019
 
Lake Michigan may have been over 90% covered in ice, but 
that didn’t stop us from taking a quick dip! The firm’s bravest 
souls dove into the frigid waters on 3/3/19 in support of Special 
Olympics’ 19th annual Polar Plunge. At just 32 degrees, the 
water was warmer than ground level, but one of our coldest 
years yet. #FreezinForAReason

Learn more about Polar Plunge.

 
 
 
 

 

Rich Lenkov Presents at  
Lockton Law Day
 
Rich Lenkov led a panel titled “5 Hot WC Topics from 3 Different 
States” at Lockton Law Day in Denver on 2/7/19. The interactive 
session provided real-world scenarios and discussion. 
Lockton Law Day is filled with a variety of interesting topics for 
employers, insurance and risk management professionals. The 
firm was also a sponsor of the day-long program.  
 
See the full agenda.

 
 

Brian Rosenblatt Attends 61st 
Annual Grammy Awards
Income member and co-chair of the firm’s entertainment law 
practice area Brian Rosenblatt attended the 61st Annual  
Grammy Awards and Entertainment Law Initiative Luncheon. 
Brian joined friend and longtime client Ryan Brady and mingled 
with other guests such as Tom Green and “Weird Al” Yankovic. 
The Entertainment Law Initiative luncheon, in association with the 
Recording Academy, is the preeminent event for entertainment 
attorneys and those in the music business community, honoring 
the industry’s top legal practitioners. 

https://www.soill.org/about-us/
https://www.bdlfirm.com/attorneys/richard-w-lenkov/
http://events.r20.constantcontact.com/register/event?llr=ts6cubfab&oeidk=a07efx16kyac626225e
https://www.bdlfirm.com/attorneys/brian-a-rosenblatt/
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BDL is Growing!
Margaret Bentley has represented clients 
in a wide range of cases including workers’ 
compensation, transportation/trucking 
negligence, premises liability, subrogation, 
insurance coverage, automobile 
negligence, wrongful death, construction 
negligence and commercial litigation.

Prior to joining the firm, Margaret gained 
significant experience in workers’ compensation defense 
and general insurance defense with two other respected 
Chicago firms. In her free time she enjoys running, yoga and 
attending concerts.

Daniel Melfi handles workers’ 
compensation and insurance 
defense, advocating passionately on 
behalf of clients against fraudulent 
workers’ compensation claims and 
noncompensable injuries. He has 
previous experience at three prominent 
Chicagoland law firms, assisting with 
workers’ compensation, personal injury 

and medical malpractice matters. 

In his spare time, Daniel enjoys classic films, following his favorite 
sports teams and spending time with friends and family.  
 

Kevin Kaufman focuses his practice 
on workers’ compensation, labor & 
employment and general liability matters. 
Kevin has significant experience drafting 
collective bargaining agreements, 
developing employee handbooks, 
conducting investigations and litigating 
trial cases.

Prior to joining the firm, Kevin conducted administrative 
hearings for Chicago Public Schools and handled regulatory 
workers’ compensation work for a local horticulture business. 
Kevin began his career in Oregon as a Special Prosecutor for 
the Multnomah County District Attorney. 

Emily Schlecte and Diandra 
Abate Present at CCMSI
 
Chicago associates Emily Schlecte and Diandra Abate 
presented “Mental Health Claims Management in Workers’ 
Compensation” at Cannon Cochran Management Services, 
Inc. on 3/14/19. Select topics included mental-mental and 
physical-mental claims, standard of proof, defense tools and 
therapy management strategies.

 
 
Jessica Jackler Quoted  
in Ignites
Jessica Jackler was recently quoted in the Ignites article, 
“Older Job Seekers Stung by Recent Appeals Court Decision.“ 

The article addresses a recent appellate court ruling on age 
discrimination. The 7th circuit ruled that older job applicants 
who believe that the processes companies follow effectively 
result in systemic age discrimination are not protected 
under the ADEA. 

Jessica noted that this decision is limited to disparate 
impact claims and not disparate treatment claims, which 
was not part of the Court’s analysis. Jessica also stated  
“…good companies take it upon themselves to regularly 
review their hiring policies with an eye toward uncovering 
potential biases.” 

Read “Older Job Seekers Stung by Recent Appeals Court 
Decision.“ (subscription required)

Upcoming Events
• 3/28/19 – Samuel Levine and Howard Turner 

will present at The Chicago Bar Association’s 
Mechanics Liens and Construction Claims 
Seminar. Samuel will present “Bankruptcies and 
Claims.” Howard will present “Common Mistakes 
in Mechanics Lien Practice and How to Avoid 
Them.” Register now. 

• 4/9/19 - Chase Gruszka will present “Electronic 
Medical Record Production and Discovery Issues” 
and “Doctor and EMR Expert Deposition and 
Cross-Examination Tactics” at National Business 
Institute’s live webcast, Electronic Medical Records 
in Medical Malpractice. For more information or to 
register, click here. 

• 5/22/19 - Rich Lenkov will present “PTSD Claims 
from First Responders” at the 2019 CLM & Business 
Insurance Workers’ Compensation Conference.  
For more information or to register, click here. 

• 5/22/19 - Kirsten Kaiser Kus will present “Aggressive 
Claims Handling” at the 2019 CLM & Business 
Insurance Workers’ Compensation Conference.  
For more information or to register, click here.

https://www.bdlfirm.com/attorneys/daniel-r-melfi/
https://www.bdlfirm.com/attorneys/kevin-w-kaufman/
https://www.bdlfirm.com/attorneys/emily-j-schlecte/
https://www.bdlfirm.com/attorneys/diandra-l-abate/
https://www.bdlfirm.com/attorneys/jessica-b-jackler/
http://ignites.com/c/2222533/271513/older_seekers_stung_recent_appeals_court_decision?referrer_module=emailForwarded&module_order=0
http://ignites.com/c/2222533/271513/older_seekers_stung_recent_appeals_court_decision?referrer_module=emailForwarded&module_order=0
https://www.bdlfirm.com/attorneys/samuel-h-levine/
https://www.bdlfirm.com/attorneys/howard-m-turner/
https://www.chicagobar.org/ChicagoBar/CBA/Events/cba_Event_Display.aspx?EventKey=C7119
https://www.bdlfirm.com/attorneys/chase-m-gruszka/
https://www.nbi-sems.com/ProductDetails/Electronic-Medical-Records-in-Medical-Malpractice-Secrets-Unlocked/Video-Webcast/81985ER_WICLEET2900000?pt=1
https://www.bdlfirm.com/attorneys/richard-w-lenkov/
https://www.theclm.org/Event/ShowEventDescription/10108
https://www.bdlfirm.com/attorneys/kirsten-l-kaiser-kus/
https://www.theclm.org/Event/ShowEventDescription/10108
https://www.bdlfirm.com/attorneys/emily-j-schlecte/
https://www.bdlfirm.com/attorneys/emily-j-schlecte/
https://www.bdlfirm.com/attorneys/emily-j-schlecte/
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BDL Webinars & 
Seminars

Upcoming Free Webinars

How Does The IWCC Work?
March 19, 2019

Rich Lenkov and special guest from the IWCC

REGISTER NOW!

Recent Webinars
• Top Reasons Why Plaintiffs Retain Counsel

• Top 10 Red Flags

• 2018 Review

• WC Issues Raised by Millennials

• WC Horror Stories

• Defending Shoulder and Knee Injuries, feat. Chicago 

Bulls & White Sox Doctor Brian Cole

• Key Differences in IL & IN Workers’ Compensation

• Injuries Away from Work

• Settlement Strategies

• When Is An Employee Not An “Employee”?

If you would like a copy of our other prior webinars, please
email us at mkt@bdlfirm.com.

Cutting Edge Continuing 
Legal Education
If you would like us to come to you for a free seminar, 
Click here or email Rich Lenkov. 

Our attorneys regularly provide free seminars on a wide 
range of workers’ compensation topics. We speak to 
companies of all sizes and national organizations. Among 
the national conferences at which we’ve presented:

• Chicagoland Safety, Health and Environmental 
Conference

• CLM Retail, Restaurant & Hospitality Committee Mini-
conference

• National Workers’ Compensation and Disability 
Conference® & Expo

• RIMS Annual Conference
• SEAK Annual National Workers’ Compensation and 

Occupational Medicine Conference
• Workers’ Compensation Educational Conference 

Claims and Litigation Management Alliance Annual 
Conference

Watch a clip from  
our latest webinar.

https://www.bdlfirm.com/attorneys/richard-w-lenkov/
https://www2.illinois.gov/sites/iwcc/Pages/default.aspx
https://www2.illinois.gov/sites/iwcc/Pages/default.aspx
https://attendee.gotowebinar.com/register/6747251355945247490
https://www.bdlfirm.com/attorneys/richard-w-lenkov/
https://www2.illinois.gov/sites/iwcc/contact/Pages/email.aspx
https://attendee.gotowebinar.com/register/620304175545644044
mailto:mkt%40bdlfirm.com.?subject=
mailto:mkt%40bdlfirm.com?subject=
mailto:rlenkov%40bdlfirm.com?subject=
http://www.bdlfirm.com/wp-content/uploads/2019/03/20190220_113453.mp4

